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Title  29— Labor 

CHAPTER  II— OFFICE  OF  THE  ASSISTANT 

SECRETARY  FOR  LABOR-MANAGEMENT 

RELATIONS,  DEPARTMENT  OF  LABOR 

LABOR-MANAGEMENT  RELATIONS  IN 
THE  FEDERAL  SERVICE 

On  March  13.  1975,  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (40  FR  11750)  with  regard  to 
amending  Chapter  n  of  Title  29  of  the 
Code  of  Federal  Regulations  prescrib¬ 
ing  substance  and  procedures  relating  to 
representational  matters,  unfair  labor 
practices,  and  standards  of  (;onduct  for 
labor  organizations,  and  adopting  proce¬ 
dures  to  be  followed  where  a  determina¬ 
tion  by  the  Assistant  Secretary  is  sought 
with  respect  to  questions  as  to  the  grieva- 
bility  and/or  arbitrability  of  grievances 
under  existing  negotiated  agreements. 
Interested  persons  were  given  30  days  in 
which  to  submit  written  comments,  sug¬ 
gestions,  or  objections  regarding  the  pro¬ 
posed  regulations. 

As  a  result  of  the  comments  submitted, 
changes  in  these  important  particulars 
have  been  made.  Certain  proposals  con¬ 
cerning  consolidation  of  units  have  been 
modified.  A  petition  for  an  election  to 
consolidate  existing  exclusively  recog¬ 
nized  units  must  be  supported  by  thirty 
(30%)  percent  or  more  of  the  employees 
in  the  proposed  consolidated  unit.  This 
percentage  has  been  raised  from  the  ten 
(10%)  percent  originally  proposed,  to 
provide  a  more  reasonable  basis  for  hold¬ 
ing  an  election.  Section  202.2(h)  (4)  and 
(7).  The  periods  for  posting  of  a  notice  to 
employees  with  respect  to  a  proceeding  to 
consolidate  units,  and  within  which  a 
petition  for  an  election  may  be  filed,  have 
been  changed  from  20  days  to  10  days  in 
order  to  expedite  the  process.  Section 
202.2(h)(4)  and  (5).  Moreover,  experi¬ 
ence  in  initial  representation  proceedings 
has  shown  that  a  10  day  period  for  post¬ 
ing  a  notice,  and  within  which  a  response 
to  the  notice  may  be  filed,  is  suflBcient. 

In  order  to  permit  an  Assistant  Re¬ 
gional  Director  to  act  on  his  report  and 
findings  with  respect  to  a  petition  to  con¬ 
solidate  units  in  the  absence  of  a  request 
for  review,  he  is  now  authorized  to  take 
appropriate  action.  Section  202.2(h)  (6) . 
A  proviso  has  been  added  to  make  clear 
that  by  mutual  agreement  of  the  parties, 
existing  agreements  may  be  modified 
after  issuance  of  a  certification  of  con¬ 
solidation.  This  language  was  added  to 
allow  the  parties  to  retain  flexibility  in 
dealing  with  the  newly  consolidated 
units.  Section  202.2(h)  (8) .  Also,  language 
has  been  added  to  make  clear  that  the 
results  of  a  consolidation  election  will  be 
determined  by  a  majority  of  the  ballots 
cast  in  the  proposed  unit.  This  is  in  con¬ 
formance  with  procedures  followed  in  de¬ 
termining  the  results  of  all  representa¬ 
tion  elections.  Section  202.17(c). 

After  consideration  of  all  relevant 
matter  presented,  and  pursuant  to  sec¬ 
tions  6(d)  and  18(d)  of  Executive  Order 
11616  (36  FR  17319),  I  have  decided  to 
adopt  the  proposed  regulations  with  cer¬ 
tain  changes. 

Further  I  find  it  beneficial  to  republish 
the  chapter  in  full  in  order  that  many 


additional  changes  not  required  to  be 
published  for  notice  and  comment  may  be 
made. 

Due  to  reorganization  the  titles  of  cer¬ 
tain  oflBcials  have  been  changed.  This  re¬ 
vision  uses  the  correct  titles.  Many  edi¬ 
torial  and  clarifying  changes  which  do 
not  affect  the  substance  of  the  document, 
and  some  renumbering  of  sections  have 
been  made.  Provisions  requiring  pur¬ 
chase  of  transcripts  from  reporters  have 
been  modified  to  provide  that  except 
where  prohibited  by  contractual  arrange¬ 
ments  entered  into  before  January  5, 
1973,  transcripts  may  be  purchased  from 
this  Department  for  the  actual  cost  of 
duplication  as  required  by  section  11(a) 
of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  App.  and  29  CFR  70.62.  Sections 
202.9(a),  203.11(b),  and  204.85.  As  the 
changes  made  in  sections  of  the  chapter 
which  were  not  published  for  comment 
are  of  a  type  which  do  not  require  such 
publication,  this  entire  chapter  is  repub¬ 
lished  at  this  time. 

The  provisions  of  Executive  Order 
11838  which  amended  Executive  Order 
11491,  become  effective  on  May  7,  1975. 
The  need  to  provide  the  benefits  of  these 
amendments  to  affected  labor  organiza¬ 
tions,  agencies  and  parties  is  cause  to 
make  the  effective  date  of  these  regula¬ 
tions  coincide  with  the  effective  date  of 
the  amendments.  I  hereby  find  the  above 
reason  to  be  g(X)d  cause  to  make  these 
regulations  effective  May  7, 1975. 

In  page  41934  of  the  Federal  Register 
of  December  3, 1974,  there  was  published 
a  notice  of  proposed  amendments  which 
would  revoke  §§  204.3  through  204.25 
and  insert  a  new  S  204.3.  The  amendment 
was  proposed  to  achieve  standardization, 
to  reduce  the  number  of  forms  by 
abolishing  the  G  forms  and  to  provide 
more  meaningful  data  by  requiring  that 
labor  organizations  subject  to  Executive 
Order  11491,  as  amended  by  Executive 
Order  11616,  shall  file  the  same  reports 
and  on  the  same  forms  as  required  for  la¬ 
bor  organizations  in  the  private  sector 
imder  Parts  402,  403  and  408  of  Chapter 
rv  of  Title  29.  The  revised  LM  forms  have 
not  been  approved  and,  therefore,  labor 
organizations  subject  to  this  order  shall 
continue  to  report  on  the  G  forms.  Notice 
of  approval  of  the  LM  forms  will  be  pub¬ 
lished  in  the  Federal  Register. 

I  hereby  revise  Parts  201,  202,  203,  204, 
205  and  206  constituting  the  entire  Chap¬ 
ter  n  of  Title  29  to  read  as  follows : 

PART  201— GENERAL 

Subpart  A — Purpose  and  Scope 

Sec. 

201.1  Purpose  and  Scope. 

Subpart  B — Meaning  of  Terms  as  Used  in  This 
Chapter 

201.10  Order. 

201.11  Agency,  employee,  labor  organiza¬ 

tion,  Council.  Panel.  Assistant  Sec¬ 
retary. 

201.12  National  consultation  rights,  exclu¬ 

sive  recognition,  unfair  labor  prac¬ 
tices. 

201.13  Standards  of  conduct  for  labor  or¬ 

ganizations. 

201.14  Activity  and  primary  national  sub¬ 

division  of  an  agency. 

201.15  Assistant  Regional  Director. 

201.16  Area  Director. 


Sec. 

201.17  Director. 

201.18  Hearing  Officer. 

201.19  Administrative  Law  Judge. 

201 .20  Chief  Administrative  Law  Judge. 

201.21  Party. 

201.22  Intervenor. 

201 .23  Certification. 

201.24  Appropriate  unit. 

201.25  Secret  ballot. 

201.26  Showing  of  Interest. 

Authobity:  Secs.  6,  18,  E.O.  11491,  34  PR 
17605,  as  amended  by  E.O.  11616,  36  FR  17319; 
E.O.  11636,  36  FR  24901;  and  E.O.  11838,  40 
FR  5743. 

Subpart  A — Purpose  and  Scope 
§  201.1  Purpose  and  scope. 

The  regulations  contained  in  this 
chapter  are  designed  to  implement  the 
provisions  of  sections  3,  6,  9,  10,  13,  18 
and  19  of  Executive  11491  of  October  29, 
1969,  “Labor-Management  Relations  in 
the  Federal  Service,”  as  amended  by 
Executive  Order  11616  of  August  26, 1971 
(36  FR  17319),  Executive  Order  11636 
of  December  24,  1971  (36  FR  24901)  and 
Executive  Order  11838  of  February  6, 
1975  (40  FR  5743).  They  prescribe  pro¬ 
cedures  and  basic  principles  which  the 
Assistant  Secretary  of  Labor  for  Labor- 
Management  Relations  will  utilize  in ; 

(a)  Deciding  questions  as  to  the  ap¬ 
propriate  unit  for  the  purpose  of  exclu¬ 
sive  recognition  and  relat^  issues  sub¬ 
mitted  for  his  consideration; 

(b)  Supervising  elections  to  determine 
whether  a  labor  organization  is  the 
choice  of  a  majority  of  the  employees 
in  an  appropriate  unit  as  their  exclusive 
representative  or  whether  employees  de¬ 
sire  consolidation  of  existing  exclusively 
recognized  units,  and  certifying  the 
results; 

(c)  Deciding  questions  as  to  eligibility 
of  labor  organizations  for  national  con¬ 
sultation  rights  under  criteria  prescribed 
by  the  Federal  Labor  Relations  Council; 

(d)  Effectuating  the  standards  of  con¬ 
duct  required  of  labor  organizations  by 
section  18  of  the  order; 

(e)  Deciding  complaints  of  alleged  un¬ 
fair  labor  practices  (including  those 
where  an  alleged  unilateral  act  by  one 
of  the  parties  requires  an  Initial  nego¬ 
tiability  determination) ,  and  alleged 
violations  of  the  standards  of  conduct 
for  labor  organizations : 

(f)  Deciding  questions  as  to  whether 
a  grievance  is  subject  to  a  negotiated 
grievance  procedure  or  subject  to  arbi¬ 
tration  under  an  agreement  as  provided 
in  section  13(d)  of  llie  order. 

Subpart  B — Meaning  of  Terms  as  Used  in 
This  Chapter 

§  201.10  Order. 

“Order”  means  Executive  Order  11491, 
entitled  “Labor-Management  Relations 
in  the  Federal  Service,”  as  amended. 

§  201.11  Agency,  employee,  labor  orga¬ 
nization,  Council,  Panel,  Assistant 
Secretary. 

“Agency,”  “employee,”  “labor  organi¬ 
zation,”  “Council,”  “Panel,”  and  ‘Assist¬ 
ant  Secretary’  have  the  meanings  set 
forth  In  section  2  of  the  order. 
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§  201.12  National  consultation  rights, 
exclusive  recognition,  unfair  labor 
practices. 

“National  consultation  rights,”  “exclu¬ 
sive  recognition,”  and  “unfair  labor  prac¬ 
tices”  have  the  meanings  as  set  forth  in 
sections  9, 10,  and  19,  respectively,  of  the 
order. 

§  201.13  Standards  of  conduct  for  labor 
organizations. 

“Standards  of  conduct  for  labor  or¬ 
ganizations”  shall  have  the  meaning  as 
set  forth  in  section  18  of  the  order,  as 
amplthed  in  Part  204  of  this  chapter. 

§  201.14  Activity  and  primary  national 
subdivision  of  an  agency. 

“Activity”  means  any  facility,  geo¬ 
graphical  subdivision,  or  combination 
thereof,  of  any  agency  as  that  term  is 
defined  in  section  2  of  the  order.  “Pri¬ 
mary  national  subdivision”  of  an  agency 
has  the  meaning  set  forth  in  the  Coim- 
cil’s  regulations. 

§  201.15  Assistant  Regional  Director. 

“Assistant  Regional  Director”  means 
the  Administrator  of  a  region  of  the 
Labor-Management  Services  Administra¬ 
tion,  with  geographical  boundaries  as 
fixed  by  the  Assistant  Secretary, 

§  201.16  Area  Director. 

“Area  Director”  means  ttie  Adminis¬ 
trator  of  an  area  ofiBce  within  a  region  of 
the  Labor-Management  Services  Admin¬ 
istration,  with  geographical  boundaries 
as  fixed  by  the  Assistant  Secretary. 

§  201.17  Director. 

“Director”  means  the  Director  of  the 
Office  of  Labor-Management  Standards 
Enforcement. 

§201.18  Hearing  Officer. 

“Hearing  Officer”  means  the  individual 
designated  to  conduct  a  hearing  involv¬ 
ing  a  question  concerning  the  appropri¬ 
ateness  of  a  unit  or  such  other  represen¬ 
tation  matters  as  may  be  assigned. 

§  201.19  Administrative  Law  Judge. 

“Administrative  Law  Judge”  means  the 
Chief  Administrative  Law  Judge  or  any 
Administrative  Law  Judge  designated  by 
the  Chief  Administrative  Law  Judge  to 
conduct  a  hearing  in  cases  under  sections 
3,  13,  18,  and  19  of  the  order  and  such 
other  matters  as  may  be  assigned. 

§  201.20  Cbief  Administrative  Law 
Judge. 

“Chief  Administrative  Law  Judge” 
means  the  Chief  Administrative  Law 
Judge,  U.S.  Department  of  Labor,  Wash¬ 
ington,  D.C.  20210. 

§  201.21  Party. 

“Party”  means  any  person,  employee, 
group  of  employees,  labor  organization, 
activity  or  agency:  (a)  filing  a  complaint, 
petition,  request,  or  application;  (b) 
named  in  a  complaint,  petition,  request, 
or  application;  or  (c)  whose  intervention 
in  a  proceeding  has  been  permitted  Or 
direct^  by  the  Assistant  Secretary,  As¬ 
sistant  Regional  Director,  Area  Director, 


Director,  Hearing  Officer,  Chief  Adminis¬ 
trative  Law  Judge,  or  Administrative  Law 
Judge,  as  the  case  may  be. 

§201.22  Intervcnor. 

“Intervenor”  means  a  party  in  a  pro¬ 
ceeding  whose  intervention  has  been  per¬ 
mitted  or  directed  by  the  Assistant  Sec¬ 
retary,  Assistant  Regional  Director,  Area 
Director,  Director,  Hearing  Officer,  Chief 
Administrative  Law  Judge,  or  Adminis¬ 
trative  Law  Judge,  as  the  case  may  be. 

§  201.23  Certification. 

“Certification”  means  the  determina¬ 
tion  by  the  Assistant  Secretary,  Assist¬ 
ant  Regional  Director,  or  Area  Director 
of  the  results  of  an  election  or  after  the 
filing  of  a  petition  to  consolidate  exist¬ 
ing  exclusively  recognized  units  under 
the  order  and  the  regulations  in  this 
chapter. 

§  201.24  Appropriate  unit. 

“Appropriate  luiit”  means  that  group¬ 
ing  of  employees  found  to  be  appropriate 
for  purposes  of  exclusive  recognition 
consistent  with  the  provisions  of  section 
10(b)  of  the  order. 

§  201.25  Secret  ballot. 

“Secret  ballot”  means  the  expression 
by  ballot,  voting  machine  or  otherwise, 
but  in  no  event  by  proxy,  of  a  choice 
with  respect  to  any  election  or  vote  taken 
upon  any  matter,  which  is  cast  in  such 
a  matter  that  the  person  expressing  such 
choice  cannot  be  identified  with  the 
choice  expressed,  except  in  that  instance 
in  which  any  determinative  challenged 
ballot  is  opened. 

§  201.26  Showing  of  interest. 

“Showing  of  interest”  means  evidence 
of  membership  in  a  labor  organization; 
employees’  signed  and  dated  authoriza¬ 
tion  cards  or  petitions  authorizing  a  la¬ 
bor  organization  to  represent  them  for 
purposes  of  exclusive  recognition;  unal¬ 
tered  allotment  of  dues  forms  executed 
by  an  employee  and  the  labor  organiza¬ 
tion's  authorized  official;  current  dues 
records;  an  existing  or  recently  expired 
agreement;  current  exclusive  recognition 
or  certification;  employees’  signed  and 
dated  petitions  or  cards  indicating  that 
they  no  longer  desire  to  be  represented 
for  the  purposes  of  exclusive  recognition 
by  the ,  currently  recognized  or  certified 
labor  organization;  employees’  signed 
and  dated  petitions  or  cards  indicating 
a  desire  that  an  election  be  held  on  a 
proposed  consolidation  of  units;  or  other 
evidence  approved  by  the  Assistant 
Secretary. 

PART  202— REPRESENTATION 
PROCEEDINGS 

Sec. 

202.1  Who  may  file  petitions. 

202.2  (Contents  of  petition;  procedures  for 

national  consultation  rights;  filing 
and  service  of  petition;  challenges 
to  petition  and  Intervention. 

202.3  Timeliness  of  petition. 

202.4  Investigation  of  petition  and  post¬ 

ing  of  notice  of  petition;  action  by 
Assistant  Regional  Director. 

202.5  Intervention. 


Sec. 

202.6  Withdrawal,  dismissal  or  deferral  of 

petitions;  consolidation  of  cases; 
denial  of  Intervention;  review  of  ac¬ 
tion  by  Assistant  Regional  Director. 

202.7  Agreement  for  an  election. 

202.8  Notice  of  hearing;  contents;  attach¬ 
ments;  and  procedures. 

202.9  Conduct  of  hearing. 

202.10  Motions. 

202.11  Rights  of  the  parties. 

202.12  Duties  and  powers  of  the  Hearing  Of¬ 

ficer. 

202.13  Objections  to  conduct  of  hearing. 

202.14  FUing  of  briefs. 

202.15  Transfer  of  case  to  Assistant  Secre¬ 

tary;  contents  of  record. 

202.16  Decision. 

202.17  Election  procedure;  request  for  au¬ 

thorized  representation  election  ob¬ 
servers. 

202.18  Challenged  ballots. 

202.19  Tally  of  ballots. 

202.20  Certification;  objections  to  election; 

determination  on  objections  and 
challenged  ballots. 

202.21  Runoff  elections. 

202.22  Inconclusive  elections. 

Atjthoritt:  Sec.  6,  E.O.  11491,  34  FR  17605, 
as  amended  by  E.O.  11616,  36  FR  17319;  E.O. 
11636,  36  FR  24901;  and  E.O.  11838,  40  FR 
5743. 

§  202.1  Who  may  file  petitions. 

(a)  A  petition  for  exclusive  recogni¬ 
tion  may  be  filed  by  a  labor  organization 
requesting  an  election  to  determine 
whether  it  should  be  recognized  as  the 
exclusive  representative  of  employees  of 
an  agency  in  an  appropriate  unit  or 
should  replace  another  labor  organiza¬ 
tion  as  the  exclusive  representative  of 
employees  in  an  appropriate  unit. 

(b)  A  petition  for  an  election  to  de¬ 
termine  if  a  labor  organization  should 
cease  to  be  the  exclusive  representative 
because  it  does  not  represent  a  majority 
of  employees  in  the  existing  unit  may  be 
filed  by  any  employee  or  employees  or  an 
individual  acting  on  his  or  their  behalf. 

(c)  A  petition  for  an  election  to  de¬ 
termine  if  a  labor  organization  should 
cease  to  be  the  exclusive  representative 
may  be  filed  by  an  activity  or  agency 
where  the  activity  or  agency  has  a  good 
faith  doubt  that  the  currently  recognized 
or  certified  labor  organization  represents 
a  majority  of  the  employees  in  the  exist¬ 
ing  unit  or  that,  because  of  a  substantial 
change  in  the  character  and  scope  of  the 
unit,  it  was  a  good  faith  doubt  that  such 
unit  is  now  appropriate. 

(d)  A  petition  for  clarification  of  an 
existing  unit  or  for  amendment  of  rec¬ 
ognition  or  certification  may  be  filed  by 
an  activity  or  agency  or  by  a  labor  or¬ 
ganization  which  is  currently  recognized 
by  the  activity  or  agency  as  an  exclusive 
representative. 

(e)  A  petition  for  determination  of 
the  eligibility  of  a  labor  organization  for 
national  consultation  rights  under  cri¬ 
teria  prescribed  by  the  Council  may  be 
filed  by  a  labor  organization. 

(f)  A  petition  to  consolidate  existing 
exclusively  recognized  units  may  be  filed 
by  a  labor  organization  (s),  or  by  an  ac¬ 
tivity  (ies)  or  agency,  after  a  labor  or¬ 
ganization  or  two  or  more  labor  or¬ 
ganizations  jointly  have  requested  that 
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its  or  their  existing  exclusively  recog¬ 
nized  units  within  a  single  agency  be 
consolidated. 

§  202^  Contents  of  petition ;  procedures 
for  national  consultation  rights;  fil¬ 
ing  and  service  of  petition;  chal¬ 
lenges  to  petition  and  inter\'ention. 

(а)  Petition  for  exclusive  recognition. 
A  petition  by  a  labor  organization  for 
exclusive  recognition  shall  be  submitted 
on  a  form  prescribed  by  the  Assistant 
Secretary  and  shall  contain  the  follow¬ 
ing: 

(1)  The  name  of  the  activity  and  the 
agency  involved,  their  addresses,  tele¬ 
phone  numbers,  and  the  persons  to  con¬ 
tact  and  their  titles,  if  known; 

(2)  A  description  of  the  unit  claimed 
to  be  appropriate  for  purposes  of  exclu¬ 
sive  representation  by  the  petitioner. 
Such  description  shall  indicate  gen¬ 
erally  the  geographic  locations  and  the 
classifications  of  employees  sought  to  be 
included  and  those  sought  to  be  excluded 
and  the  approximate  number  of  em¬ 
ployees  in  liie  unit  claimed  to  be  appro¬ 
priate; 

(3)  Name,  address,  and  telephone 
number  of  the  recognized  or  certified 
representative,  if  any,  and  the  date  of 
such  recognition  or  certification  and  the 
expiration  date  of  any  applicable  agree¬ 
ment,  if  known  to  the  petitioner; 

(4)  Names,  addresses,  and  telephone 
numbers  of  any  other  interested  labor 
oiganizations,  if  known  to  the  peti¬ 
tioner; 

(5)  Name  and  afiBliation,  if  any,  of 
the  petitioner  and  its  address  and  tele¬ 
phone  number; 

(б)  A  statement  that  the  petitioner 
has  submitted  to  the  activity  a  current 
roster  of  its  oflBcers  and  representatives, 
a  copy  of  its  constitution  and  bylaws, 
and  a  statement  of  its  objectives; 

(7)  A  declaration  by  the  person  sign¬ 
ing  the  petition,  under  the  penalties  of 
the  Criminal  Code  (18  U.S.C.  1001)  that 
its  contents  are  true  and  correct  to  the 
best  of  his  knowledge  and  belief; 

(8)  The  signature  of  the  petitioner’s 
representative,  including  his  title  and 
telephone  number;  and 

(9)  The  petition  shall  be  accom¬ 
panied  by  a  showing  of  interest  of  not 
less  than  thirty  (30%)  percent  of  the 
employees  in  the  unit  claimed  to  be  ap¬ 
propriate  and  an  alphabetical  list  of 
names  constituting  such  showing. 

(b)  Petition  for  an  election  to  deter¬ 
mine  if  a  labor  organization  should 
cease  to  he  the  exclusive  representative. 

(1)  A  petition  by  an  activity  or  agency 
shall  contain  the  information  set  forth 
in  paragraph  (a)  of  this  section  except 
subparagraphs  (6)  and  (9)  and  a  state¬ 
ment  that  the  activity  or  agency  has  a 
good  faith  doubt  that  the  currently  rec¬ 
ognized  or  certified  labor  organization 
represents  a  majority  of  the  employees 
in  the  existing  imit,  or  a  statement  that 
because  of  a  substantial  change  in  the 
character  and  scope  of  the  unit,  the 
agency  or  activity  has  a  good  faith  doubt 
that  such  unit  is  now  appropriate.  At¬ 
tached  to  the  petition  shall  be  a  detailed 


explanation  of  the  reasons  supporting 
the  good  faith  doubt; 

(2)  A  petition  by  any  employee  or  em¬ 
ployees  or  an  individual  acting  on  his  or 
their  behalf  shall  contain  the  informa¬ 
tion  set  forth  in  paragraph  (a)  of  this 
section,  except  subparagraphs  (6)  and 
(9)  thereof,  and  it  shall  be  accompanied 
by  a  showing  of  interest  of  not  less  than 
thirty  (30%)  percent  of  the  employees 
in  the  imit  indicating  that  the  employ¬ 
ees  no  longer  desire  to  be  represented 
for- the  purposes  of  exclusive  recognition 
by  the  currently  recognized  or  certified 
labor  organization  and  an  alphabetical 
list  of  names  constituting  such  showing. 

(c)  Petition  for  clarification  of  unit  or 
for  amendment  of  recognition  or  certifi¬ 
cation.  A  petition  for  clarification  of  unit 
or  for  amendment  of  recognition  or  cer¬ 
tification  shall  contain  the  information 
required  by  paragraph  (a)  of  this  section, 
except  subparagraphs  (2),  (6)  and  (9), 
and  shall  set  forth: 

(1)  A  description  of  the  present  unit 
and  the  date  of  recognition  or  certifica¬ 
tion; 

(2)  The  proposed  clarification  or 
amendment  of  the  recognition  or  cer¬ 
tification;  and 

(3)  A  statement  of  reasons  why  the 
proposed  clarification  or  amendment  is 
requested. 

(d)  Petition  and  procedures  for  deter¬ 
mination  of  eligibility  for  national  con- 
sultation  rights.  (1)  A  petition  for  de¬ 
termination  of  eligibility  for  national 
consultation  rights  shall  contain  the  in¬ 
formation  required  in  subparagraphs 
(5).  (6),  (7),  and  (8)  of  paragraph  (a) 
of  this  section,  and  shall  set  forth: 

(1)  The  name,  address,  and  telephone 
number  of  the  agency  or  primary  na¬ 
tional  subdivision  in  which  the  petitioner 
seeks  to  obtain  or  retain  national  con¬ 
sultation  rights,  and  the  persons  to  con¬ 
tact  and  their  titles,  if  known ; 

(ii)  A  showing  that  petitioner  holds 
adequate  exclusive  recognition  as  re¬ 
quired  in  the  Council’s  regulations: 

(iii)  A  statement,  as  appropriate: 

(A)  that  such  showing  has  been  made 
to  and  rejected  by  the  agency  or  primary 
national  subdivision,  together  with  a 
statement  of  the  reasons  for  rejection, 
if  any,  offered  by  that  agency  or  pri¬ 
mary  national  subdivision;  or 

(B)  that  the  agency  or  primary  na¬ 
tional  subdivision  has  served  notice  of 
its  intent  to  terminate  existing  national 
consultation  rights,  together  with  a 
statement  of  the  reasons  for  termination. 

(2)  Notwithstanding  any  other  regu¬ 
lations  in  this  part,  except  those  relating 
to  the  filing  of  a  petition  under  subpara¬ 
graphs  (2),  (3)  and  (4)  of  paragraph 

(e)  of  this  section,  the  following  regula¬ 
tions  govern  petitions  filed  under  this 
paragraph : 

(i)  A  petition  shall  be  filed  within 
thirty  (30)  days  following  the  service  of 
written  notice  by  the  agency  or  primary 
national  subdivision  of  either  its  refusal 
to  accord  national  consultation  rights 
pursuant  to  a  request  under  the  Coun¬ 
cil’s  regulations,  or  its  intention  to  ter¬ 
minate  existing  national  consultation 
rights. 


(ii)  If  an  agency  or  primary  national 
subdivision  wishes  to  terminate  national 
consultation  rights,  notice  of  its  inten¬ 
tion  to  do  so  shall  include  a  statement  of 
its  reasons  and  shall  be  served  not  less 
than  thirty  (30)  days  prior  to  the  in¬ 
tended  termination  date.  A  labor  or¬ 
ganization,  after  receiving  such  notice, 
may  file  a  petition  under  this  section 
within  the  time  period  prescribed  here¬ 
in,  and  thereby  cause  to  be  stayed 
further  action  by  the  agency  or  primary 
national  subdivision  pending  disposition 
of  the  petition.  If  no  petition  has  been 
filed  within  the  provld^  time  period,  an 
agency  or  primary  national  subdivision 
may  terminate  national  consultation 
rights. 

(iii)  Within  15  days  following  the  re¬ 
ceipt  of  a  copy  of  the  petition,  the 
agency  or  primary  national  subdivision 
shall  file  a  resix>nse  thereto  with  the 
Area  Director  rising  any  matter  which 
is  relevant  to  the  petition. 

(iv)  'The  Area  Director  shall  make 
such  investigation  as  he  deems  necessary. 
Thereafter,  the  Assistant  Regional  Di¬ 
rector  shall  issue  and  serve  on  the  parties 
a  report  and  findings  with  respect 
to  the  eligibility  for  national  consulta¬ 
tion  rights.  A  party  may  obtain  a  re¬ 
view  of  such  report  and  findings  pur¬ 
suant  to  §  202.6(d) :  Provided,  however. 
That  a  determination  by  the  Assistant 
Regional  Director  to  issue  a  notice  of 
hearing  shall  not  be  subject  to  review 
by  the  Assistant  Secretary.  The  Assist¬ 
ant  Regional  Director,  if  appropriate, 
may  cause  a  notice  of  hearing  to  be  is¬ 
sued  to  all  interested  parties  where  sub¬ 
stantial  factual  issues  exist  warranting 
a  hearing.  Hearings  shall  be  conducted 
by  Administrative  Law  Judges  in  accord¬ 
ance  with  §§  203.11  through  203.25  of 
this  chapter,  excluding  §  203.15  with 
the  following  exceptions: 

(A)  The  Administrative  Law  Judge 
may  not  recommend  remedial  action  to 
be  taken  or  notices  to  be  posted  as  pro¬ 
vided  under  §  203.23(a) ;  and 

(B)  Reference  to  “complaint”  in 
§  203.23(b)  shall  be  read  as  “petition.” 

After  considering  the  Administrative 
Law  Judge’s  recommended  decision  and 
order,  the  record,  and  any  exceptions 
filed  thereto,  the  Assistant  Secretary 
shall  issue  his  decision. 

(e)  Filing  and  service  of  petition  and 
copies.  (1)  A  petition  for  exclusive  recog¬ 
nition,  for  an  election  to  determine  if  a 
labor  organization  should  cease  to  be  the 
exclusive  representative,  for  clarification 
of  unit,  or  for  amendment  of  recognition 
or  certification,  filed  pursuant  to  §  202.2 
(a) ,  (b)  or  (c) ,  respectively,  shall  be  filed 
with  the  Area  Director  for  the  area  in 
which  the  unit  exists,  or,  if  the  claimed 
unit  exists  in  two  or  more  areas  the  peti¬ 
tion  shall  be  filed  with  the  Area  Director 
for  the  area  in  which  the  headquarters 
of  the  activity  is  located. 

(2)  A  petition  for  determination  of 
eligibility  for  national  consultation  rights 
filed  pursuant  to  §  202.2(d)  shall  be  filed 
with  the  Area  Director  for  the  area 
wherein  the  headquarters  of  the  agency 
or  the  agency’s  primary  national  sub¬ 
division  is  located. 
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(3)  An  original  and  four  (4)  copies 
of  a  petition  shall  be  filed,  together  with 
a  statement  of  any  other  relevant  facts 
and  of  all  correspondence  relating  to  the 
question  concerning  representation. 

(4)  Copies  of  the  petition  together 
with  the  attachments  referred  to  in  sub- 
paragraph  (3)  of  this  paragraph  shall 
be  served  by  the  petitioner  on  all  known 
interested  parties,  and  a  written  state¬ 
ment  of  such  service  shall  be  filed  with 
the  Area  Director.  Provided,  however. 
That  the  showing  of  mterest  submitted 
with  a  petition  filed  pursuant  to  $  202.2 
(a)  or  (b)(2)  or  (h)  shall  not  be  fm- 
nished  to  any  other  party  or  person. 

(f)  Adequacy  and  validity  of  showing 
of  interest.  (1)  The  Area  Director  shall 
determine  the  adequacy  of  the  showing  of 
interest  administratively,  and  such  de¬ 
termination  shall  not  be  subject  to 
collateral  attack  at  a  unit  or  representa¬ 
tion  hearing.  If  the  petition  is  dismissed 
or  the  intervention  is  denied  a  request  for 
review  of  such  dismissal  or  denial  may 
be  filed  with  the  Assistant  Secretary. 

(2)  Any  party  challenging  the  validity 
of  showing  of  interest  of  a  petitioner,  or 
of  a  cross-petitioner  filing  pursuant  to 
$  202.5(b),  or  of  an  intervenor,  must  file 
its  challenge  with  the  Area  Director,  with 
respect  to  the  petitioner  or  a  cross¬ 
petitioner,  within  ten  (10)  days  after 
the  initial  date  of  posting  of  the  notice 
of  petition  as  provided  in  §  202.4(a),  and 
with  respect  to  any  intervenor,  within  ten 
(10)  days  of  service  of  a  copy  of  the 
request  for  intervention  on  the  challeng¬ 
ing  party.  The  challenge  shall  be  sup¬ 
ported  with  evidence  including  signed 
statements  of  employees  and  any  other 
written  evidence.  The  Area  Director  shall 
investigate  the  challenge.  Thereafter,  the 
Assistant  Regional  Director  shall  take 
such  action  as  he  deems  appropriate 
which  shall  be  final  and  not  subject  to 
review  by  the  Assistant  Secretary  unless 
the  petition  is  dismissed  or  the  interven¬ 
tion  is  denied  on  the  basis  of  the 
challenge. 

(g)  Challenge  to  status  of  a  labor  or¬ 
ganization.  Any  party  challenging  the 
status  of  a  labor  organization  under  the 
Order  must  file  its  challenge  with  the 
Area  Director  and  support  the  challenge 
with  evidence.  With  respect  to  the  peti¬ 
tioner  or  a  cross-petitioner  filing  pur¬ 
suant  to  §  202.5(b) ,  such  a  challenge  must 
be  filed  within  ten  (10)  days  after  the 
initial  date  of  posting  of  the  notice  of  pe¬ 
tition  as  provided  in  §  202.4(a),  and  with 
respect  to  an  intervenor,  within  ten  (10) 
days  of  seiwice  of  a  copy  of  the  request 
for  intervention  on  the  challenging  party. 
The  Area  Director  shall  investigate  the 
challenge.  Thereafter,  the  Assistant  Re¬ 
gional  Director  shall  take  such  action  as 
he  deems  appropriate,  which  shall  be  sub¬ 
ject  to  review  by  the  Assistant  Secretary. 

(h)  Petition  and  procedures  for  consol¬ 
idation  of  existing  exclusively  recognized 
units.  ( 1 )  Action  to  be  taken  before  filing 
a  petition  to  consolidate  existing  exclu¬ 
sively  recognized  units: 

(1)  A  request  in  writing  must  be  filed 
by  a  labor  organization  or  by  two  or  more 
labor  organizations  jointly,  with  the  ac¬ 
tivity  (ies)  or  agency  requesting  the  con- 
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solidation  of  existing  exclusively  recog¬ 
nized  units  represented  by  the  labor  or¬ 
ganization  (s)  within  a  single  agency. 

(ii)  The  request  shall  contain  a  clear 
and  concise  description  of  the  existing 
exclusively  recognized  units  sought  to  be 
consolidated  and  whether  the  labor  or- 
ganization(s)  desire(s)  the  consolida¬ 
tion  with  or  without  an  election. 

(2)  When  and  where  a  petition  to  con¬ 
solidate  existing  exclusively  recognized 
units  may  be  filed: 

(i)  If  the  activity(ies)  or  agency  re- 
ject(s)  in  writing  or  fails  to  respond  to 
the  requested  consolidation  of  xmits 
within  thirty  (30)  days  after  the  service 
of  the  request,  the  labor  organization  (s) 
may  file  a  petition  to  consolidate  existing 
exclusively  recognized  units.  The  labor 
organization  (s)  shall  file  a  petition  with 
the  Area  Director  for  the  area  where  the 
headquarters  of  the  activity  or  agency 
of  the  proposed  consolidated  unit  is  lo¬ 
cated:  Provided,  however.  That  where  a 
petition  to  consolidate  existing  exclu¬ 
sively  recognized  units  involves  two  or 
more  activities,  such  petition  may  be  filed 
with  the  Area  Director  for  the  area  where 
the  headquarters  of  any  of  the  activities 
involved  is  located. 

(il)  If  there  is  a  bilateral  agreement  to 
consolidate  existing  exclusively  recog¬ 
nized  units,  the  activity ( ies ) ,  agency,  or 
requesting  labor  organization(s)  may  in¬ 
dividually  or  jointly  file  a  petition  for  an 
election  in  the  proposed  unit  with  the 
appropriate  Area  Director  as  set  forth  in 
paragraph  (h)  (2)  (i)  of  this  section. 

(ill)  If  the  activity  (ies)  or  agency  and 
requesting  labor  organization(s)  bilater¬ 
ally  agree  to  consolidate  existing  exclu¬ 
sively  recognized  units  without  an  elec¬ 
tion,  they  shall  file  jointly  a  petition  to 
consolidate  such  units  without  an  elec¬ 
tion  with  the  appropriate  Area  Director 
as  set  forth  in  paragraph  (h)(2)(i)  of 
this  section. 

(3)  A  petition  to  consolidate  existing 
exclusively  recognized  units  shall  contain 
the  information  required  by  paragraph 
(a)  of  this  section,  except  paragraphs 
(a)  (2),  (3),  (6),  and  (9)  and  shall  set 
forth: 

(i)  A  description  of  the  proposed  con¬ 
solidated  units  claimed  to  appropriate 
fcr  the  purpose  of  exclusive  representa¬ 
tion  by  the  labor  organization (s).  Such 
description  shall  indicate  generally  the 
geographic  locations  and  the  classifica¬ 
tions  of  employees  sought  to  be  included 
and  those,  sought  to  be  excluded  and  the 
approximate  number  of  employees  in  the 
consolidated  unit  claimed  to  be  appro¬ 
priate  for  the  purpose  of  exclusive 
recognition; 

(ii)  A  description  of  each  existing  ex¬ 
clusively  recognized  unit  encompassed  by 
the  petition,  the  dates  of  recognition  or 
certification  the  name(s)  and  ad¬ 
dress  (es)  of  the  exclusively  recognized 
labor  organization  (s)  involved,  and  the 
approximate  number  of  employees  in 
each  unit; 

(iii)  A  statement  that  a  request  to 
consolidate  existing  exclusively  recog¬ 
nized  units  has  been  made  to  the  activ¬ 
ity  (ies)  or  agency  involved  and  the  date 
of  the  service  of  such  request; 
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(iv)  A  statement  as  appropriate: 

(A)  That  the  activityties)  or  agency, 
and  requesting  labor  organization  (s) 
agree  to  consolidate  existing  exclusively 
recognized  imlts  without  an  election; 

(B)  That  the  activlty(ies)  or  agency, 
and  requesting  labor  organizati(xi(s)  de- 
sire(s)  the  Assistant  Secretary  to  hold 
an  election  on  the  issue  of  the  proposed 
consolidatimi; 

(C)  That  the  activity(ies)  esr  agency 
has  rejected  or  has  failed  to  respond  to 
the  request  to  consolidate  together  with 
the  date  of  the  service  of  the  written 
rejection,  if  any; 

(D)  The  name(s)  of  the  labor  organi- 
zation(s),  activity(ies)  or  agency  that 
should  appear  on  the  certification  on 
consolidation  of  units,  if  such  a  certifi¬ 
cate  is  issued. 

(4)  Notwithstanding  any  other  regu¬ 
lations  in  this  part,  the  following  govern 
petitions  filed  under  this  paragraph: 

(i)  Upon  the  request  of  the  Area  Di¬ 
rector.  after  the  filing  of  a  petition  to 
consolidate  existing  exclusively  recog¬ 
nized  units,  the  activity  (ies)  or  agency 
involved  shall  post  copies  of  a  notice  to 
all  employees  in  places  where  notices  are 
normally  posted  affecting  the  employees 
in  the  exclusively  recognized  units  in¬ 
volved  in  the  proceeding. 

(ii)  Such  notice  shall  set  forth,  as 
appropriate: 

(A)  'niename(s)  of  petitioner(s) , 

(B)  The  description  of  the  proposed 
consolidated  \mit, 

(C)  A  statement  that  a  petition  for  an 
election  in  the  proposed  unit  has  been 
filed,  or  a  statement  that  if,  within  ten 
(10)  days  from  the  date  of  posting  of 
such  notice,  thirty  (30%)  percent  or 
more  of  the  employees  in  the  proposed 
consolidated  unit  have  notified  the  Area 
Director  in  writing  that  they  desire  the 
Assistant  Secretary  to  hold  an  election  on 
the  issue  of  the  proposed  consolidation, 
such  an  election  will  be  supervised  by  the 
Area  Director. 

(5)  The  notice  shall  remain  posted  for 
a  period  of  ten  (10)  days.  It  shall  be 
posted  conspicuously  and  shall  not  be 
covered  by  other  material,  altered  or 
defaced. 

(6)  The  Area  Director  shall  make  such 
investigation  as  he  deems  necessary. 
Thereafter,  the  Assistant  Regional  Di¬ 
rector  shall  issue  and  serve  on  the  labor 
organization  (s)  and  activity  (ies)  or 
agency  involved  a  report  and  findings 
with  respect  to  the  petition  to  consoli¬ 
date  existing  exclusively  recognized 
units.  An  activity(ies)  or  agency  or  the 
requesting  labor  organization(s)  or  a 
labor  organization  granted  intervention 
pursuant  to  §  202.5(e) ,  may  obtain  a  re¬ 
view  of  such  report  and  findings  pur¬ 
suant  to  202.6(d).  If  no  request  for  re¬ 
view  is  filed,  or  if  one  is  filed  and  denied, 
the  Assistant  Regional  Director  shall 
take  such  action  as  may  be  appropriate, 
which  may  include  causing  the  Area  Di¬ 
rector  to  issue  a  certification  on  consoli¬ 
dation  of  units:  Provided,  however.  That 
where  the  Assistant  Regional  Director 

-  approves,  or  causes  the  Area  Director  to 
approve,  a  withdraw’al  request,  or  deter¬ 
mines  to  supervise  an  election;  or  to  is- 
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sue  a  notice  of  hearing,  no  such  report 
and  findings  need  be  issued  and  such  ac¬ 
tion  shall  not  be  subject  to  review  by  the 
Assistant  Secretary.  The  Assistant  Re¬ 
gional  Director,  if  appropriate,  may 
cause  a  notice  of  hearing  to  be  issued 
where  substantial  factual  issues  exist 
warranting  a  hearing.  Hearings  shall  be 
conducted  by  Hearing  Officers  in  accord¬ 
ance  with  SI  202.8  through  202.16. 

(7)  Agreement  for  Unit  Consolidation 
Election:  (i)  Where  an  election  is  ap¬ 
propriate  because  the  petitioner(s)  or 
thirty  (30%)  percent  of  the  affected  em¬ 
ployees  desire  the  Assistant  Secretary  to 
hold  an  election  on  the  consolidation 
issue,  the  activity(ies)  or  agency  and 
the  labor  organization(s)  involved  must 
sign  an  agreement  providing  for  such 
an  election  on  a  form  prescribed  by  the 
Assistant  Secretary.  The  agreement 
shall  be  filed  with  the  appropriate  Area 
Director. 

(ii)  ITie  activity(ies)  or  agency  and 
the  requesting  labor  organization  (s) 
shall  agree  on  the  eligibility  period  for 
participation  in  the  election,  the  date(s) . 
hour(s)  and  place(s)  of  the  election 
and  other  related  election  procedures. 
In  the  event  that  they  cannot  agree,  the 
Area  Director,  acting  on  behalf  of  the 
Assistant  Secretary,  shall  decide  these 
matters. 

(iii)  If  the  Area  Director  approves  the 
agreement,  the  election  by  secret  ballot 
shall  be  conducted  by  the  activity  (ies) 
or  agency,  as  appropriate,  imder  the 
supervision  of  the  Area  Director,  in  ac¬ 
cordance  with  §§202.17  (a),  (b).  (c). 
and  (f ) ,  202.18,  202.19,  and  202.20.  There 
shall  be  no  runoff  elections. 

(8)  Upon  the  issuance  of  a  certification 
on  consolidation  of  units,  the  terms  and 
conditions  of  existing  agreements  cover¬ 
ing  those  units  embodied  in  the  consoli¬ 
dation  shall  remain  in  effect,  except  as 
mutually  agreed  by  the  parties,  until  a 
new  agreement  covering  the  consoli¬ 
dated  imit  becomes  effective. 

§  202.3  Timeliness  of  petition. 

(a)  When  there  is  no  certified  exclu¬ 
sive  representative  of  the  employees,  a 
petition  will  be  considered  timely  filed 
provided  the  petition  is  not  for  the  same 
unit  or  subdivision  thereof,  in  which  a 
valid  election  has  been  held  within  the 
preceding  twelve  (12)  month  period. 

(b)  When  there  is  a  certified  exclu¬ 
sive  representative  of  the  employees,  a 
petition  will  not  be  considered  timely  if 
filed  within  twelve  (12)  months  after 
the  certification  as  the  exclusive  rep¬ 
resentative  of  employees  in  an  appro¬ 
priate  unit,  unless  a  signed  and  dated 
agreement  covering  the  claimed  imit  has 
been  entered  into  in  which  case  para¬ 
graph  (c)  of  this  section  shall  be  ap¬ 
plicable. 

(c)  When  an  agreement  covering  a 
claimed  unit  has  been  signed  and  dated 
by  the  activity  and  the  incumbent  ex¬ 
clusive  representative,  a  petition  for  ex¬ 
clusive  recognition  or  other  election  pe¬ 
tition  will  be  considered  timely  when 
filed  as  follows: 

(1)  Not  mere  than  ninety  (90)  days 
and  not  less  than  sixty  (60)  days  prior 


to  the  terminal  date  of  an  agreement 
having  a  term  of  three  (3)  years  or  less 
from  the  date  it  was  signed  and  dated  by 
the  activity  and  the  incumbent  exclusive 
representative;  or 

(2)  Not  more  than  ninety  (90)  days 
and  not  less  than  sixty  (60)  days  prior  to 
the  expiration  of  the  initial  three  (3) 
year  period  of  an  agreement  having  a 
term  of  more  than  three  (3)  years  from 
the  date  it  was  signed  and  dated  by  the 
activity  and  the  incumbent  exclusive 
representative;  or 

(3)  Any  time  when  unusual  circum¬ 
stances  exist  which  substantially  affect 
the  unit  or  the  majority  representation. 

(d)  When  there  is  an  agreement 
signed  and  dated  by  the  activity  and  the 
incumbent  exclusive  representative  hav¬ 
ing  a  term  not  exceeding  three  (3)  years 
from  the  date  it  was  signed,  and  a  peti¬ 
tion  htus  been  filed  challenging  the  rep¬ 
resentation  status  of  the  incumbent  ex¬ 
clusive  representative  and  the  petition 
is  subsequently  withdrawn  or  dismissed 
less  than  sixty  (60)  days  prior  to  the 
terminal  date  of  that  agreement,  or  any 
time  thereafter,  the  activity  and  in- 
emnbent  excliisive  representative  shall 
be  afforded  a  ninety  (90)  day  period 
from  the  date  the  withdrawal  is  ap¬ 
proved  or  the  petition  is  dismissed  free 
from  rival  claim  within  which  to  con¬ 
summate  an  agreement:  Provided,  how¬ 
ever,  That  the  provisions  of  this  para¬ 
graph  shall  not  be  applicable  when  any 
other  petition  is  pending  which  has  been 
filed  pursuant  to  paragraph  (c)  of  this 
section. 

(e)  When  an  extension  of  an  agree¬ 
ment  has  been  signed  more  than  sixty 
(60)  days  before  its  terminal  date,  such 
extension  shall  not  serve  as  a  basis  for 
the  denial  of  a  petition  submitted  in  ac¬ 
cordance  with  the  time  limitations  pro¬ 
vided  herein. 

(f )  When  an  election  has  been  held  to 
consolidate  existing  exclusively  recog¬ 
nized  units  and  no  certification  on  con¬ 
solidation  of  imits  has  been  issued,  a 
petition  to  consolidate  will  be  considered 
timely  filed  provided  the  petition  is  not 
for  the  same  unit  or  subdivision  thereof 
in  which  a  valid  consolidation  election 
has  been  held  within  the  preceding 
twelve  (12)  month  period. 

(g)  When  there  is  a  certification  on 
consolidation  of  units,  a  petition  will  not 
be  considered  timely  if  filed  within  twelve 
(12)  months  after  the  certification  on 
consolidation  of  units  has  been  issued; 
Provided,  however.  That  once  a  signed 
and  dated  agreement  covering  the 
claimed  consolidated  imit  has  been  en¬ 
tered  into,  the  provisions  of  paragraph 

(c)  of  this  section  shall  apply. 

(h)  Agreements  which  go  into  effect 
automatically  pursuant  to  section  15  of 
the  order  shall  contain  the  date  on  which 
the  agreement  became  effective. 

(i)  A  petition  filed  pursuant  to  §  202.2 

(a)  and  (b)  of  this  part  seeking  an  elec¬ 
tion  in  any  existing  exclusively  recog¬ 
nized  unit  covered  by  a  pending  petition 
to  consolidate  existing  exclusively  recog¬ 
nized  units  must  be  filed  timely  in  ac¬ 
cordance  with  the  requirements  set  forth 
in  this  section. 


(j)  A  petitioner  who  withdraws  a 
petition  after  the  issuance  of  a  notice 
of  hearing  or  after  the  approval  of  an 
agreement  for  an  election,  shall  be 
barred  from  filing  another  petition  for 
the  same  unit  or  any  subdivision  thereof 
for  six  (6)  months,  unless  a  withdrawal 
request  has  been  received  by  the  As¬ 
sistant  Regional  Director  not  later  than 
three  (3)  days  before  the  date  of  the 
hearing. 

(k)  The  time  limits  set  forth  in  this 
section  shall  not  apply  to  a  petition  for 
clarification  of  unit  or  for  amendment 
of  recognition  or  certification. 

§  202.4  Investigation  of  petition  and 
posting  of  notice  of  petition;  action 
by  Assistant  Regional  Director. 

(a)  Upon  the  request  of  the  Area  Di¬ 
rector,  after  tho  filing  of  a  petition,  the 
activity  shall  p>ost  copies  of  a  notice  to 
all  employees  in  places  where  notices 
are  normally  post^  affecting  the  em¬ 
ployees  in  the  unit  involved  in  the  pro¬ 
ceeding. 

(b)  Such  notice  shall  set  forth: 

(l)  The  name  of  the  petitioner; 

(2)  The  description  of  the  unit  in¬ 
volved; 

(3)  If  appropriate,  the  proposed  clari¬ 
fication  of  unit  or  the  proposed  amend¬ 
ment  of  recognition  or  certification;  and 

(4)  A  statement  that  all  interested 
parties  are  to  advise  the  Area  Director  in 
writing  of  their  interest  and  position 
within  ten  (10)  days  from  the  date  of 
posting  of  such  notice. 

(c)  The  notice  shall  remain  posted  for 
a  period  of  ten  (10)  days.  The  notice 
shall  be  posted  conspicuously  and  shall 
not  be  covered  by  other  material,  altered 
or  defaced. 

(d)  The  activity  shall  furnish  the 
Area  Director  and  all  known  interested 
parties  with  the  following: 

(1)  Names,  addresses  and  telephone 
niunbers  of  all  labor  organizations 
known  to  represent  any  of  the  employees 
in  the  claimed  unit; 

(2)  A  copy  of  all  relevant 
correspondence; 

(3)  A  copy  of  existing  or  recently  ex¬ 
pired  agreements  covering  any  of  the 
employees  described  in  the  petition; 

(4)  A  current  alphabetized  list  of  em¬ 
ployees  included  in  the  unit  described  in 
the  petition,  together  with  their  job 
classifications;  and 

(5)  A  current  alphabetized  list  of  em¬ 
ployees  described  in  the  petition  as  ex¬ 
cluded  from  the  unit,  together  with  their 
job  classifications. 

(e)  The  parties  are  expected  to  meet 
as  soon  as  possible  after  the  expiration 
of  the  ten  (10)  day  posting  period  of 
the  notice  of  petition  as  provided  in 
paragraph  (a)  of  this  section  and  use 
their  best  efforts  to  secure  agreement  on 
an  appropriate  unit,  including,  where 
appropriate,  consulting  with  higher  au¬ 
thority  within  the  agency  and  the  labor 
organizations  involved. 

(f)  Within  thirty  (30)  days  following 
the  receipt  of  a  copy  of  the  petition,  un¬ 
less  an  extension  of  time  has  been 
granted  by  the  Area  Director,  and  if 
there  is  no  agreement  for  an  election. 
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the  activity  shall  file  a  response  thereto 
with  the  Area  Director  raising  any 
matter  which  is  relevant  to  the  petition. 
A  copy  of  such  response  shall  be  served 
on  the  parties  and  a  statement  of  such 
service  shall  be  filed  with  the  Area 
Director. 

(g)  The  Area  Director  shall  make 
such  investigation  as  he  deems  neces¬ 
sary,  and  he  may  approve  an  agreement 
for  an  election  in  an  agreed  upon  appro¬ 
priate  unit  as  provided  under  §  202.7. 

(h)  The  Assistant  Regional  Director 
shall  take  action  which  may  consist  of 
the  following,  as  appropriate : 

(1)  Approve,  or  cause  the  Area  Di¬ 
rector  to  approve,  a  withdrawal  request: 

(2)  Dismiss  the  petition;  or 

( 3 )  Issue  a  notice  of  hearing. 

(i)  In  processing  a  petition  for  clari¬ 
fication  of  unit  or  for  amendment  of 
recognition  or  certification,  where  ap¬ 
propriate,  the  Assistant  Regional  Di¬ 
rector  shall  prepare  and  serve  a  report 
and  findings  upon  all  parties  to  the  pro¬ 
ceedings  and  shall  state  therein,  among 
other  pertinent  matters,  his  conclusions 
and  the  action  contemplated.  A  party 
may  file  a  request  for  review  of  such 
action  of  the  Assistant  Regional  Director 
in  accordance  with  the  procedures 
set  forth  in  §  202.6(d). 

If  no  request  for  review  is  filed,  or  if  one 
is  filed  and  denied,  the  Assistant  Re¬ 
gional  Director  shall  take  such  action  as 
may  be  appropriate,  which  may  include 
issuing  a  clarification  of  unit  or  causing 
the  Area  Director  to  issue  an  amend¬ 
ment  of  recognition  or  certification. 

(j)  A  determination  by  the  Assistant 
Regional  Director  to  issue  a  notice  of 
hearing  shall  not  be  subject  to  review 
by  the  Assistant  Secretary. 

§  202.5  Intervention. 

(a)  No  labor  organization  will  be  per¬ 
mitted  to  intervene  in  any  proceeding  in¬ 
volving  a  petition  filed  pursuant  to  §  202.2 

(a)  or  (b)  unless  it  has  submitted  a 
showing  of  interest  of  ten  (10%)  per¬ 
cent  or  more  of  the  employees  in  the  unit 
involved  in  the  petition  together  with  an 
alphabetical  list  of  names  constituting 
such  showing,  or  has  submitted  a  current 
or  recently  expired  agreement  with  the 
activity  covering  any  of  the  employees 
Involved,  or  has  submitted  evidence  that 
it  is  the  currently  recognized  or  certified 
exclusive  representative  of  any  of  the 
employees  involved:  Provided,  however. 
That  an  incumbent  exclusive  representa¬ 
tive  shall  be  deemed  to  be  an  intervenor 
in  the  proceeding  unless  it  serves  on  the 
Area  Director  a  written  disclaimer  of  qny 
representation  interest  for  the  employees 
in  the  unit  sought.  Provided,  further. 
That  any  such  incumbent  exclusive  rep¬ 
resentative  that  declines  to  sign  an 
agreement  for  an  election  because  of  a 
disagreement  on  the  matters  contained 
in  §  202.7(c)  as  decided  by  the  Area  Di¬ 
rector,  or  fails  to  appear  at  a  hearing 
held  pursuant  to  §  202.9,  shall  be  denied 
its  status  as  an  intervenor. 

(b)  A  labor  organization  seeking  ex¬ 
clusive  recognition  in  a  unit  different 
from  the  unit  initially  petitioned  for,  and 
which  Includes  any  or  all  of  the  em¬ 


ployees  in  that  unit,  must  file  a  petition 
with  the  Area  Director  in  accordance 
with  §  202.2  (a)  and  (e)  within  ten  (10) 
days  after  the  date  of  posting  of  the 
notice  of  the  initial  petition  as  provided 
under  §  202.4(a),  unless  good  cause  is 
shown  for  extending  the  period. 

(c)  No  labor  organization  may  partici¬ 
pate  to  any  extent  in  any  representation 
proceeding  unless  it  has  notified  the  Area 
Director  in  writing,  accompanied  by  its 
showing  of  interest  as  specified  in  para¬ 
graph  (a)  of  this  section,  of  its  desire  to 
intervene  within  ten  (10)  days  after  the 
initial  date  of  posting  of  the  notice  of 
petition  as  provided  in  §  202.4(a) ,  unless 
good  cause  is  shown  for  extending  the 
period.  A  copy  of  the  request  for  inter¬ 
vention  filed  with  the  Area  Director,  ex¬ 
cluding  the  showing  of  interest,  shall  be 
served  on  all  known  interested  parties, 
and  a  written  statement  of  such  service 
should  be  filed  with  the  Area  Director: 
Provided,  however.  That  an  incumbent 
exclusive  representative  shall  be  deemed 
to  be  an  intervenor  in  the  proceeding  in 
accordance  with  paragraph  (a)  of  this 
section. 

(d)  Any  labor  organization  intervening 
must  supply  a  statement  to  the  Area  Di¬ 
rector  that  it  has  submitted  to  the  ac¬ 
tivity  a  current  roster  of  its  officers  and 
representatives,  a  copy  of  its  constitution 
and  bylaws  and  a  statement  of  its  objec¬ 
tives. 

(e)  The  Area  Director  may  grant  in¬ 
tervention  to  a  labor  organization  in  a 
proceeding  involving  a  petition  for  clari¬ 
fication  of  unit  or  a  {petition  for  amend¬ 
ment  of  recognition  or  certification  filed 
pursuant  to  S  202.2(c)  or  a  petition  to 
consolidate  existing  exclusively  recog¬ 
nized  units  filed  pursuant  to  §  202.2(h) 
based  on  a  showing  that  the  proposed 
clarification,  amendment  or  consolida¬ 
tion  affects  that  labor  organization’s  ex¬ 
isting  exclusively  recognized  unit(s)  in 
that  it  would  cover  one  or  more  em¬ 
ployees  who  are  included  in  its  unit(s) . 

§  202.6  Withdrawal,  .dismissal  or  defer¬ 
ral  of  petitions;  consolidation  of 
cases;  denial  of  intervention;  review 
of  action  by  Assistant  Regional  Direc¬ 
tor. 

(a)  If  the  Assistant  Regional  Direc¬ 
tor  determines  after  such  investigation 
as  he  deems  necessary  that  the  petition 
has  not  been  timely  filed,  the  claimed 
imit  is  not  appropriate,  the  petitioner 
has  not  made  a  sufficient  showing  of 
interest,  the  petition  is  not  otherwise 
actionable,  or  an  intervention  is  not  ap¬ 
propriate,  he  may  instruct  the  Area  Di¬ 
rector  to  request  the  petitioner  or  in¬ 
tervenor  to  withdraw  the  petition  or  the 
request  for  intervention.  In  the  absence 
of  such  withdrawal  within  a  reasonable 
period  of  time,  he  may  dismiss  the  peti¬ 
tion  or  deny  the  request  for  interven¬ 
tion. 

(b)  If  the  Assistant  Regional  Direc¬ 
tor  determines,  after  investigation,  that 
a  valid  issue  has  been  raised  by  a  chal¬ 
lenge  imder  §  202.2  (f)  or  (g),  he  may 
take  action  which  may  consist  of  the 
following,  as  appropriate: 

(1)  Instruct  the  Area  Director  to  re¬ 
quest  the  petitioner  or  intervenor  to 


withdraw  the  petition  or  the  request  for 
intervention; 

(2)  Dismiss  the  petition  and/or  deny 
the  request  for  intervention  if  a  with¬ 
drawal  request  is  not  submitted  within 
a  reasonable  period  of  time; 

(3)  Defer  action  on  the  petition  or  re¬ 
quest  for  intervention  until  such  time 
as  issues  raised  by  the  challenges  have 
been  resolved  pursuant  to  this  part;  or 

(4)  Consolidate  such  issues  with  the 
representation  matter  for  resolution  of 
all  issues. 

(c)  If  the  Assistant  Regional  Director 
dismisses  the  petition  or  denies  the  re¬ 
quest  for  intervention,  he  shall  serve 
on  the  petitioner  or  the  party  request¬ 
ing  intervention  a  written  statement  of 
the  grounds  for  the  dismissal  or  the 
denial,  and  serve  a  copy  of  such  state¬ 
ment  on  the  activity,  and  on  the  peti¬ 
tioner  and  any  intervenors,  as  a  appro¬ 
priate. 

(d)  The  petitioner  or  party  requesting 
intervention  may  obtain  a  review  of 
such  dismissal  or  denial  by  filing  a  re¬ 
quest  for  review  with  the  Assistant  Sec¬ 
retary  within  ten  (10)  days  of  service 
of  the  notice  of  such  action.  Copies  of 
the  request  for  review  shall  be  served 
on  the  Assistant  Regional  Director  and 
the  other  parties,  and  a  statement  of 
service  shall  be  ffied  with  the  request 
for  review.  Requests  for  an  extension 
of  time  shall  be  in  writing  and  received 
by  the  Assistant  Secretary  not  later  than 
three  (3)  days  before  the  date  the  re¬ 
quest  for  review  is  due.  The  request  for 
review  shall  contain  a  complete  state¬ 
ment  setting  forth  facts  and  reasons 
upon  which  the  request  is  based. 

§  202.7  Agreement  for  an  election. 

(a)  All  parties  desiring  to  participate 
in  an  election  being  conducted  pursuant 
to  this  section  or  §  202.16,  including  in¬ 
tervenors  who  have  met  the  require¬ 
ments  of  §  202.5,  must  sign  an  agree¬ 
ment  providing  for  such  an  election  on 
a  form  prescribed  by  the  Assistant  Sec¬ 
retary.  An  original  and  one  (1)  copy 
of  the  agreement  shall  be  filed  with  the 
Area  Director. 

(b)  An  activity,  petitioner  and  any 
intervenors  who  have  complied  with 
the  requirements  set  forth  in  §  202.5 
any  intervenors  who  have  complied  with 
the  requirements  set  forth  in  §  202.5 
may  agree  that  a  secret  ballot  election 
shall  be  conducted  among  the  employees 
in  the  agreed-upon  appropriate  unit  to 
determine  whether  the  employees  de¬ 
sire  to  be  represented  for  purposes  of 
exclusive  recognition  by  any  or  none 
of  the  labor  organizations  involved. 

(c)  The  parties  shall  agree  on  the 
eligibility  period  for  participation  in  the 
election,  the  date(s),  hour(s),  and 
place(s)  of  the  election,  the  designations 
on  the  ballot  and  other  related  election 
procedures. 

(d)  In  the  event  that  the  parties  can¬ 
not  agree  on  the  matters  contained  in 
paragraph  (c)  of  this  section,  the  Area 
Director,  acting  on  behalf  of  the  Assist¬ 
ant  Secretary  shall  decide  these  matters. 

(e)  If  the  Area  Director  approves  the 
agreement,  the  election  shall  be  con- 
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ducted  by  the  activity  or  agency,  as  ap¬ 
propriate.  under  the  supervision  of  the 
Area  Director,  in  accordance  with 
§  202.17. 

(f)  Any  qualified  intervenor  who  re¬ 
fuses  to  sign  an  agreement  for  an  elec¬ 
tion  may  express  his  objections  to  the 
agreement  in  writing  to  the  Area  Direc¬ 
tor.  The  Area  Director,  after  careful  con¬ 
sideration  of  such  objections,  may  ap¬ 
prove  the  agreement  or  take  such  other 
action  as  he  deems  appropriate. 

§  202.8  Notice  of  hearing;  contents;  at¬ 
tachments;  and  procedures. 

(a)  The  Assistant  Regional  Director 
may  cause  a  notice  of  hearing  to  be  issued 
involving  (1)  appropriateness  of  unit  or 
other  matters  relat^  to  the  iJetition,  or 

(2)  matters  within  the  jurisdiction  of  the 
Assistant  Secretary  related  to  a  deter¬ 
mination  by  the  head  of  an  agency  that 
the  order  cannot  be  applied  to  certain 
employees  in  a  manner  consistent  with 
the  internal  security  of  the  agency  pur¬ 
suant  to  section  3(b)  (4)  of  the  order. 

(b)  The  notice  of  hearing  shall  be 
served  on  aU  interested  parties  and  shall 
include : 

(1)  The  name  of  the  activity  or 
agency,  petitioner,  and  intervenors,  if 
any; 

(2)  A  statement  of  the  time  and  place 
of  the  hearing,  which  shall  be  not  less 
than  ten  (10)  days  after  service  of  the 
notice  of  hearing,  except  in  extraordinary 
circumstances; 

(3)  A  statement  of  the  nature  of  the 
hearing;  and 

(4)  A  statement  of  the  authority  and 
jurisdiction  under  which  tiie  hearing  is 
to  be  held. 

(c)  A  copy  of  the  petition  shall  be 
attached  to  ^e  notice  of  hearing. 

(d)  Hearings  on  appropriateness  of 
unit  or  other  matters  related  to  the  peti¬ 
tion  pursuant  to  paragraph  (a)(1)  of 
this  section  shall  be  conducted  by  a  Hear¬ 
ing  OflQcer  in  accordance  with  §§202.9 
through  202.15. 

(e)  Hearings  on  matters  related  to 
coverage  of  employees  pursuant  to  para¬ 
graph  (a)(2)  of  this  section,  shall  be  con¬ 
ducted  by  an  Administrative  Law  Judge 
designate  by  the  Chief  Administrative 
Law  Judge.  Such  hearings  shall  be  in 
accordance  with  §§  203.11  through  203.- 
25  of  this  chapter,  excluding  §§  203.12, 
203.15  and  203.16(f),  with  the  following 
exceptions; 

(1)  References  to  “complaint”  in  the 
applicable  sections  shall  be  read  as 
“petition;”  and 

(2)  The  Administrative  Law  Judge 
may  not  recommend  remedial  action  to 
be  taken  or  notices  to  be  posted,  as  pro¬ 
vided  under  §  203.23(a) . 

§  202.9  Conduct  of  hearing. 

(a)  Hearings  shall  be  conducted  by 
a  Hearing  Officer  and  shall  be  open  to 
the  public  unless  otherwise  ordered  by 
the  Hearing  Officer.  At  any  time  another 
Hearing  Officer  may  be  substituted  for 
the  Hearing  Officer  previously  presiding. 
It  shall  be  the  duty  of  the  Hearing  Offi¬ 
cer  to  inquire  fully  into  all  matters  in 
issue  and  the  Hearing  Officer  shall  ob¬ 
tain  a  full  and  complete  record  upon 


which  the  Assistant  Secretary  can  make 
an  appropriate  decision.  An  official  re¬ 
port^  shall  make  the  only  official  trans¬ 
script  of  such  proceedings.  Copies  of  the 
official  transcript  will  be  provided  to 
the  parties  in  accordance  with  the  pro¬ 
visions  of  29  CFR  70.62(c),  or  they  may 
be  examined  in  the  appropriate  Area 
Office  during  normal  working  hours. 

(b)  Hearings  under  this  section  are 
considered  investigatory  and  not  adver¬ 
sary.  Their  purpose  is  to  develop  a  full 
and  complete  factual  record.  The  rules 
of  relevancy  and  materiality  are  para¬ 
mount;  there  are  no  burdens  of  proof 
and  the  technical  rules  of  evidence  do 
not  apply. 

§  202.10  Motions. 

(a)  General.  (1)  A  motion  shall  state 
briefly  the  order  or  relief  sought  and  the 
grounds  for  the  motion:  Provided,  how¬ 
ever.  That  a  motion  to  intervene  will  not 
be  entertained  by  the  Hearing  Officer. 
Intervention  will  be  permitted  only  to 
those  who  have  met  the  requirements  of 
§  202.5; 

(2)  A  motion*  prior  to,  and  after  a 
hearing  and  any  response  thereto,  shall 
be  made  in  writing.  A  response  shall 
be  filed  within  five  (5)  days  after  serv¬ 
ice  of  the  motion.  An  original  and  two 
(2)  copies  of  such  motion  and  any  re¬ 
sponse  thereto  shall  be  filed  and  copies 
shall  be  served  on  the  parties  and  the 
Area  Director.  A  statement  of  such  serv¬ 
ice  shall  be  filed  with  the  original; 

(3)  During  a  hearing  a  motion  may 
be  made  and  responded  to  orally  on  the 
record; 

(4)  The  right  to  make  motions,  or  to 
make  objections  to  rulings  on  motions, 
shall  not  be  deemed  waived  by  partici¬ 
pation  in  the  proceeding;  and 

(5)  All  motions,  rulings,  and  orders 
shall  become  part  of  the  record. 

(b)  Filing  of  motions.  (1)  Motions  and 
responses  thereto  prior  to  a  hearing 
sh^  be  filed  with  the  Assistant  Regional 
Director.  During  the  hearing  motions 
shall  be  made  to  the  Hearing  Officer; 
and 

(2)  After  the  transfer  of  the  case  to 
the  Assistant  Secretary,  except  as  other¬ 
wise  provided,  motions  and  responses 
thereto  shall  filed  with  the  Assistant 
Secretary:  Provided,  That  following  the 
close  of  a  hearing,  motions  to  correct 
the  transcript  shall  be  filed  with  the 
Hearing  Officer  within  five  (5)  days 
after  the  transcript  is  received  in  the 
Area  Office. 

(c)  Rulings  on  motions.  (1)  The  As¬ 
sistant  Regional  Director  may  rule  on 
all  motions  filed  with  him  or  he  may 
refer  them  to  the  Hearing  Officer.  A 
ruling  by  the  Assistant  Regional  Direc¬ 
tor  shall  be  served  on  the  parties.  A 
ruling  by  the  Assistant  Regional  Direc¬ 
tor  granting  a  motion  to  dismiss  a  peti¬ 
tion  may  be  reviewed  by  the  Assistant 
Secretary  upon  the  filing  by  the  peti¬ 
tioner  of  a  request  for  review  pursuant 
to  §  202.6(d) ; 

(2)  The  Hearing  Officer  shall  rule, 
either  orally  on  the  record  or  in  writing, 
on  all  motions  made  at  the  hearing  or 
referred  to  him,  except  that  a  motion  to 
dismiss  a  petition  shall  be  referred  for 


appropriate  action  at  such  time  as  the 
record  is  considered  by  the  Assistant  Re¬ 
gional  Director  or  the  Assistant  Secre¬ 
tary.  Rulings  by  the  Hearing  Officer  re¬ 
duced  to  writing  shall  be  served  on  the 
parties;  and 

(3)  The  Assistant  Secretary  shall  con- 
sided  the  rulings  by  the  Assistant  Re¬ 
gional  Director  and  the  Hearing  Officer 
when  the  case  is  transferred  to  him  for 
decision. 

§  202.11  Righu  of  the  parties. 

(a)  A  party  shall  have  the  right  to 
appear  at  any  hearing  in  person,  by  coun¬ 
sel,  or  by  other  representative,  and  to 
examine  and  cross-examine  witnesses, 
and  to  introduce  into  the  record  docu¬ 
mentary  or  other  relevant  evidence.  Two 
(2)  copies  of  documentary  evidence  shall 
be  submitted  and  a  copy  furnished  to 
each  of  the  other  parties.  Stipulations 
of  fact  may  be  introduced  in  evidence 
with  respect  to  any  issue. 

(b)  A  party  shall  be  entitled,  upon 
request,  to  a  reasonable  period  at  the 
close  of  the  hearing  for  oral  argument, 
which  shall  be  included  in  the  steno- 
grai^c  report  of  the  hearing. 

§  202.12  Duties  and  powers  of  the  Hear¬ 
ing  Officer. 

It  shall  be  the  duty  of  the  Hearing 
Officer  to  inquire  fully  into  the  facts  as 
they  relate  to  the  matters  before  him. 
With  respect  to  cases  assigned  to  him 
between  the  time  he  is  designated  and 
the  transfer  of  the  case  to  the  Assistant 
Secretary,  the  Hearing  Officer  shall  have 
the  authority  to: 

(a)  Grant  requests  for  appearance  of 
witnesses  or  production  of  records; 

(b)  Rule  upon  offers  of  proof  and  re¬ 
ceive  relevant  evidence; 

(c)  Take,  or  cause  depositions  to  be 
taken,  whenever  the  ends  of  justice  would 
be  served  thereby ; 

(d)  Limit  lines  of  questi(»iing  or  tes¬ 
timony  which  are  immaterial,  irrelevant 
or  unduly  repetitious; 

(e)  Regulate  the  course  of  the  hearing 
and,  if  appropriate,  exclude  from  the 
hearing,  persons  who  engage  in  miscon¬ 
duct; 

(f)  Strike  all  related  testimony  of  wit¬ 
nesses  refusing  to  answer  any  questions 
ruled  to  be  pr(H>er; 

(g)  Hold  conferences  for  the  settle¬ 
ment  or  simplification  of  the  issues  by 
consent  of  the  parties  or  upon  his  own 
motion; 

(h)  Dispose  of  procedural  requests, 
motions,  or  similar  matters,  which  shall 
be  made  part  of  the  record  of  the  pro¬ 
ceeding,  including  motions  referred  to 
the  Hearing  Officer  by  the  Assistant  Re¬ 
gional  Director  and  motions  to  amend 
petitions; 

(i)  Examine  and  cross-examine  wit¬ 
nesses  and  to  introduce  into  the  record 
documentary  or  other  evidence; 

(j)  Request  the  parties  at  any  time 
during  the  hearing  to  state  their  respec¬ 
tive  positions  concerning  any  issue  in  the 
case  or  theory  in  support  thereof; 

(k)  Continue  the  hearing  from  day- 
to-day,  or  adjourn  it  to  a  later  date  or 
to  a  different  place,  by  arinouncement 
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thereof  at  the  hearing  or  by  other  appro¬ 
priate  notice; 

(l)  Rule  on  motions  to  correct  tran¬ 
script  which  are  received  within  five  (5) 
days  after  the  transcript  is  received  in 
the  Area  Office;  and 

(m)  Take  any  other  action  necessary 
under  this  section  and  not  prohibited  by 
the  regulations  in  this  chapter. 

§  202.13  Objections  to  conduct  of  hear¬ 
ing. 

Any  objection  to  the  introduction  of 
evidence  may  be  stated  orally  or  in  writ¬ 
ing  and  shall  be  accompanied  by  a  short 
statement  of  the  grounds  of  such  objec¬ 
tion.  and  included  in  the  record.  No  such 
objection  shall  be  deemed  waived  by  fur¬ 
ther  participation  in  the  hearing.  Auto¬ 
matic  exceptions  will  be  allowed  to  all 
adverse  rulings. 

§  202.14  Filing  of  briefs. 

A  party  desiring  to  file  a  brief  with  the 
Assistant  Secretary  shall  file  the  original 
and  two  (2)  copies  within  seven  (7)  days 
after  the  close  of  the  hearing:  Provided, 
however.  That  prior  to  the  close  of  the 
hearing  and  for  good  cause,  the  Hearing 
Officer  may  allow  time  not  to  exceed 
fourteen  (14)  additional  days  for  the  fil¬ 
ing  of  briefs  with  the  Assistant  Secretary. 
Copies  thereof  shall  be  served  on  all  other 
parties  to  the  proceeding.  Requests  for 
additional  time  in  which  to  file  a  brief 
under  authority  of  this  section  not  ad¬ 
dressed  to  the  Hearing  Officer  during  the 
hearing  shall  be  made  to  the  Assistant 
Regional  Director,  in  writing,  and  copies 
thereof  shall  be  served  on  the  other  par¬ 
ties,  and  a  statement  of  such  service  shall 
be  filed  with  the  Assistant  Regional  Di¬ 
rector.  Requests  for  extension  of  time 
shall  be  in  writing  and  received  not  later 
than  three  (3)  days  before  the  date  such 
briefs  are  due.  No  reply  brief  may  be  filed 
except  by  special  permission  of  the  As¬ 
sistant  Secretary. 

§  202.15  Transfer  of  case  to  Assistant 
Secretary;  contents  of  record. 

Upon  the  close  of  the  hearing  the  case 
is  transferred  automatically  to  the  As¬ 
sistant  Secretary.  The  record  of  the  pro¬ 
ceeding  shall  include  the  petition,  notice 
of  hearing,  serving  sheet,  motions,  rul¬ 
ings,  orders,  official  transcript  of  the 
hearing  with  any  corrections  thereto, 
stipulations,  objections,  depositions,  ex¬ 
hibits,  documentary  evidence,  and  any 
briefs  or  other  documents  submitted  by 
the  parties. 

§  202.16  Decision. 

The  Assistant  Secretary  will  issue  a  de¬ 
cision  determining  the  appropriate  unit, 
directing  an  election  or  dismissing  the 
petition,  or  making  other  disposition  of 
the  matters  before  him. 

§  202.17  Election  procedure;  request  for 
authorized  representation  election 
observers. 

This  section  governs  all  elections  con¬ 
ducted  under  the  supervision  of  an  Area 
Director,  pursuant  to  §  202.7  or  §  202.16. 

(a)  Appropriate  notices  of  election 
shall  be  posted  by  the  activity.  Such  no¬ 
tices  shall  set  forth  the  details  and  pro¬ 


cedures  for  the  election,  the  appropriate 
unit,  the  eligibility  period,  the  date(s), 
hour(s)  and  place(s)  of  the  election  and 
shall  contain  a  sample  ballot. 

(b)  T^e  reproduction  of  any  document 
purporting  to  be  a  copy  of  the  official  bal¬ 
lot,  other  than  one  completely  unaltered 
in  form  and  content  and  clearly  marked 
“sample"  on  its  face,  which  suggests 
either  directly  or  indirectly  to  employees 
that  the  Assistant  Secretary  endorses  a 
particular  choice,  may  constitute  groimds 
for  setting  aside  an  election  upon  objec¬ 
tions  properly  filed. 

(c)  All  elections  shall  be  by  secret  bal¬ 
lot.  An  exclusive  representative  shall  be 
chosen  by  a  majority  of  the  valid  ballots 
cast.  The  results  of  an  election  to  consoli¬ 
date  existing  exclusively  recognized  units 
shall  be  determined  by  a  majority  of  the 
valid  ballots  cast  in  the  proposed  consoli¬ 
dated  unit. 

(d)  Whenever  two  or  more  labor  or¬ 
ganizations  are  included  as  choices  in  an 
election,  any  intervening  labor  organiza¬ 
tion  may  request  the  Area  Director  to  re¬ 
move  its  name  from  the  ballot.  The  re¬ 
quest  must  be  in  writing  and  received  not 
later  than  seven  (7)  days  before  the  date 
of  the  election.  Such  request  shall  be  sub¬ 
ject  to  the  approval  of  the  Area  Director 
whose  decision  shall  be  final. 

(e)  In  a  proceeding  involving  a  peti¬ 
tion  for  an  election  to  determine  if  a 
labor  organization  should  cease  to  be  the 
exclusive  representative  filed  by  an 
agency  or  any  employee  or  employees  or 
an  individual  acting  on  his  or  their  behalf 
imder  §  202.2(b).  an  organization  cur¬ 
rently  recognized  or  certified  may  not 
have  its  name  removed  from  the  ballot 
without  having  served  the  written  re¬ 
quest  submitted  pursuant  to  paragraph 
(d)  of  this  section  on  all  parties.  Such  re¬ 
quest  shall  contain  an  express  disclaimer 
of  any  representation  interest  among  the 
employees  in  the  xmit. 

(f)  Any  party  may  be  represented  at 
the  polling  place  (s)  by  observers  of  its 
own  selection,  subject  to  such  limitations 
as  the  Area  Director  may  prescribe.  Rep¬ 
resentation  election  observers  shall  be  on 
official  time  during  the  period  in  which 
they  act  as  observers  in  the  election. 
Where  there  is  a  dispute  as  to  whether  a 
representation  election  observer  should 
serve  on  official  time,  a  party  to  the  pro¬ 
ceeding  may  move  that  the  Area  Direc¬ 
tor  issue  a  “Request  for  Appearance 
of  Authorized  Representation  Election 
Observers.” 

(g)  A  party’s  motion  to  the  Area  Di¬ 
rector  shall  be  in  writing  and  filed  with 
the  Area  Director  not  less  than  fifteen 
(15)  days  prior  to  an  election  to  be  con¬ 
ducted  pursuant  to  this  Part.  The  mo¬ 
tion  shall  name  and  identify  the  author¬ 
ized  representation  election  observers 
sought,  and  state  the  reasons  therefor. 
Simultaneously  with  the  filing  of  the  mo¬ 
tion  with  the  Area  Director,  copies  shall 
be  served  on  the  other  parties  and  a  writ¬ 
ten  statement  of  such  service  shall  be 
filed  with  the  Area  Director.  Within  five 
(5)  days  alter  service  of  a  copy  of  the 
motion,  a  party  may  file  objections  to  the 
motion  with  the  Area  Director  and  state 
the  reasons  therefor.  Simultaneously 


with  the  filing  of  the  objections  with  the 
Area  Director,  copies  shall  be  served  on 
the  other  parties  and  a  written  statement 
of  such  service  shall  be  filed  with  the 
Area  Director.  The  Area  Director  shall 
rule  upon  the  motion  not  later  than  five 
(5)  days  prior  to  the  date  of  the  election. 
However,  for  good  cause  shown  by  a 
party,  or  on  his  own  motion,  the  Area  Di¬ 
rector  may  vary  the  time  limits  pre¬ 
scribed  in  this  paragraph. 

(h)  An  employee  serving  as  an  author¬ 
ized  representation  election  observer 
shall  be  granted  official  time  only  during 
such  portion  of  his  participation  as  oc¬ 
curs  during  his  regular  work  hours  and 
when  he  would  otherwise  be  in  a  work 
or  paid  leave  status.  In  addition,  neces¬ 
sary  transportation  and  per  diem  ex¬ 
penses  shall  be  paid  by  the  employing  ac¬ 
tivity  or  agency. 

§  202.18  Challenged  ballots. 

Any  party  or  the  representative  of  the 
Assistant  Secretary  may  challenge,  for 
good  cause,  the  eligibility  of  any  person 
to  participate  in  the  election.  The  ballots 
of  such  challenged  persons  shall  be 
impounded. 

§  202.19  Tally  of  ballots. 

Upon  the  conclusion  of  the  election, 
the  Area  Director  shall  cause  to  be  fur¬ 
nished  to  the  parties  a  tally  of  ballots. 

§  202.20  Certification;  objections  to 
election ;  determination  on  objections 
and  challenged  ballots. 

(a)  The  Area  Director  shall  issue  to  the 
parties  a  certification  of  results  of  the 
election,  or  a  certification  of  representa¬ 
tive,  where  appropriate:  Provided,  how¬ 
ever,  That  no  objections  are  filed  within 
the  time  limit  set  forth  below;  the  chal¬ 
lenged  ballots  are  insufficient  in  number 
to  affect  the  results  of  the  election;  and 
no  runoff  or  renm  election  is  to  be  held. 

(b)  Within  five  (5)  days  after  the 
tally  of  ballots  has  been  furnished,  a 
party  may  file  objections  to  the  proce¬ 
dural  conduct  of  the  election,  or  to  con¬ 
duct  which  may  have  improperly  affected 
the  results  of  the  election,  setting  forth 
a  clear  and  concise  statement  of  the 
reasons  therefor.  The  objecting  party 
shall  bear  the  burden  of  proof  at  all 
stages  of  the  proceeding  regarding  all 
matters  raised  in  its  objections.  An  orig¬ 
inal  and  two  (2)  copies  of  the  objections 
shall  be  filed  with  the  Area  Director 
and  copies  shall  be  served  on  the  parties. 
A  statement  of  such  service  shall  be  filed 
with  the  Area  Director.  Such  filing  must 
be  timely  whether  or  not  the  challenged 
ballots  are  sufficient  in  number  to  affect 
the  results  of  the  election.  Within  ten 
(10)  days  of  the  filing  of  the  objections, 
unless  an  extension  of  time  has  been 
granted  by  the  Area  Director,  the  ob¬ 
jecting  party  shall  file  with  the  Area 
Director,  evidence,  including  signed 
statements,  documents  and  other  mate¬ 
rial  supporting  the  objections.  Copies 
of  the  evidence  shall  be  served  on  the 
parties  and  a  statement  of  such  service 
shall  be  filed  with  the  Area  Director. 

(c)  If  objections  are  filed,  or  the  chal¬ 
lenged  ballots  are  sufficient  in  niunber  to 
affect  the  results  of  the  election,  the 
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Area  Director  shall  investigate  the  ob¬ 
jections  or  challenged  ballots,  or  both. 

(d)  When  ihe  Assistant  Regional  Di¬ 
rector  determines  that  no  relevant  issue 
of  facts  exists,  he  (1)  shall  find  whether 
improper  conduct  occiured  of  such  a  na¬ 
ture  as  to  warrant  the  setting  aside  of 
the  election  and.  if  so,  indicate  his  in¬ 
tention  to  set  aside  the  election,  or  (2) 
shall  rule  on  determinative  challenges  to 
ballots,  if  any,  or  both.  The  Assistant  Re¬ 
gional  Director  shall  issue  a  report  and 
findings  on  objections  and/or  challenged 
ballots  which  shall  be  served  upon  all 
parties  to  the  proceeding.  Such  report 
and  findings  shall  state  therein  any  addi¬ 
tional  pertinent  matters  such  as  his  in¬ 
tent  to  renm  the  election  or  count  bal¬ 
lots  at  a  st>ecified  date,  time,  and  place, 
and  if  appropriate,  that  he  will  cause  to 
be  issued  a  revised  tally  of  ballots. 

(e)  When  the  Assistant  Regional  Di¬ 
rector  determines  that  no  relevant  ques¬ 
tion  of  fact  exists,  but  that  a  substan¬ 
tial  question  of  interpretation  or  policy 
exists,  he  shall  notify  the  parties  in  his 
report  and  findings  and  transfer  the 
case  to  the  Assistant  Secretary  in  ac¬ 
cordance  with  §  206.5(a)  or  (b)  of  this 
chapter. 

(f)  Any  party  aggrieved  by  the  find¬ 
ings  of  an  Assistant  Regional  Director 
with  respect  to  objections  to  an  election 
or  challenged  ballots,  may  obtain  a  re¬ 
view  of  such  action  by  the  Assistant  Sec¬ 
retary  by  following  the  procedure  set 
forth  in  §  202.(d)  of  this  chapter:  Pro¬ 
vided,  however.  That  a  determination  by 
the  Assistant  Regional  Director  to  issue 
a  notice  of  hearing  shall  not  be  sub¬ 
ject  to  review  by  the  Assistant  Secretary. 

(g)  Where  it  appears  to  the  Assistant 
Regional  Director  that  the  objections  or 
challenged  ballots  raise  any  relevant 
question  of  fsict  which  may  have  affected 
the  results  of  the  election,  the  Assistant 
Regional  Director  shall  cause  to  be  issued 
a  notice  of  hearing.  Such  proceeding 
shall  be  conducted  in  accordance  with 
§§  203.11  through  203.25  of  this  chapter, 
excluding  §§  203.15  and  203.16(f).  with 
the  following  exceptions: 

(1)  The  Administrative  Law  Judge 
may  not  recommend  remedial  action  to 
be  taken  or  notices  to  be  posted,  as  pro¬ 
vided  under  §  203.23(a) ;  and 

(2)  Reference  to  “complaint”  in  §  203.- 
23(b)  shall  be  read  as  “report  and  find¬ 
ings  of  the  Assistant  Regional  Director.” 

(h)  At  a  hearing  conducted  pursuant 
to  paragraph  (g)  of  this  section  the  party 
filing  the  objections  shall  have  the  bur¬ 
den  of  proving  all  matters  alleged  in  its 
objections  by  a  preponderance  of  the 
evidence.  With  respect  to  challenged 
ballots,  no  burden  of  proof  is  imposed 
on  amy  party. 

(i)  The  Assistant  Secretary  shall  take 
action  which  may  consist  of  the  follow¬ 
ing,  as  appropriate: 

(1)  Issue  a  decision  adopting,  modify¬ 
ing  or  rejecting  the  Administrative  Law 
Judge’s  recommended  decision  and  order. 

(2)  Issue  a  decision  in  any  case  in¬ 
volving  a  substantial  question  of  inter¬ 
pretation  or  policy  transferred  pursuant 
to  paragraph  (e)  of  this  section;  or 


(3)  Issue  a  ruling  with  respect  to  a 
request  for  review  filed  pursuant  to  para¬ 
graph  (f)  of  this  section  afBrming  or 
reversing,  in  whole  or  in  part,  the  Assist¬ 
ant  Regional  Director’s  findings,  or  make 
such  other  disposition  as  may  be  appro¬ 
priate. 

§  202.21  Runoff  elections. 

(a)  The  activity  shall  conduct  a  runoff 
election  under  supervision  of  the  Area 
Director  when  an  election  in  which  the 
ballot  provided  for  not  less  than  three 

(3)  choices  (i.e.,  at  least  two  representa¬ 
tives  and  “neither”  or  “none”)  results  in 
no  choice  receiving  a  majority  of  the 
valid  ballots  cast,  and  any  objections 
which  had  been  filed  have  been  disposed 
of,  and  any  challenged  ballots  have  been 
disposed  of  or  are  not  sufficient  in  num¬ 
ber  to  affect  the  results  of  the  election, 
as  provided  herein.  Only  one  runoff  elec¬ 
tion  shall  be  held  pursuant  to  this 
section. 

(b)  Employees  who  were  eligible  to 
vote  in  the  original  election  and  who 
also  are  in  an  eligible  category  on  the 
date  of  the  runoff  election  shall  be  eligi¬ 
ble  to  vote  in  the  runoff  election. 

(c)  The  ballot  in  the  runoff  election 
shall  provide  for  a  selection  between  the 
two  choices  receiving  the  largest  and  sec¬ 
ond  largest  number  of  votes. 

§  202.22  Inconclusive  elections. 

(a)  An  inconclusive  election  is  one  in 
which  none  of  the  choices  on  the  ballot 
has  received  a  majority  of  the  valid  bal¬ 
lots  cast.  If  there  are  no  challenged 
ballots  that  would  affect  the  results  of 
the  election,  the  Area  Director  may  de¬ 
clare  the  election  a  nullity  and  may  order 
another  election,  providing  for  a  selection 
from  among  the  choices  afforded  in  the 
previous  ballot  in  the  following  situa-* 
tions: 

(1)  The  ballot  provided  for  a  choice 
among  two  or  more  representatives  and 
“neither”  or  “none,”  and  the  votes  are 
equally  divided  among  the  several 
choices; 

(2)  The  number  of  ballots  cast  for  one 
choice  in  an  election  is  equal  to  the  num¬ 
ber  cast  for  another  choice  but  less  than 
toe  number  cast  for  toe  third  choice;  or 

(3)  The  runoff  ballot  provides  for  a 
choice  between  two  representatives  and 
toe  votes  are  equally  divided. 

(b)  Only  one  further  election  pursuant 
to  this  section  may  be  held. 


PART  203 — UNFAIR  LABOR  PRACTICE 
PROCEEDINGS 

Sec. 

203.1  Who  may  file  complaints. 

203.2  Action  to  be  taken  before  filing  a 

complaint  with  the  Assistant  Secre¬ 
tary;  timeliness  of  complaint. 

203.3  Contents  of  the  complaint  and  sup¬ 

porting  documents. 

203.4  Filing  and  service  of  copies. 

203.5  Response  to  a  complaint;  stipulation 

of  facts. 

203.6  Investigation  of  complaints;  coopera¬ 

tion  by  activities,  agencies  and  labor 
organizations;  official  time  for  wit¬ 
nesses;  burden  of  proof;  and  avail¬ 
ability  of  evidence. 

203.7  Action  by  the  Assistant  Regional 

Director. 


Sec. 

203.8  Withdrawal  or  dismissal  of  complaint; 

review  of  action  by  Assistant  Re¬ 
gional  Director. 

203.9  Notice  of  hearing. 

203.10  Contents  of  the  notice  of  hearing; 

attachments. 

203.11  Conduct  of  hearing. 

203.12  Intervention. 

203.13  Rights  of  parties. 

203.14  Rules  of  evidence. 

203.15  Burden  of  proof. 

203.16  Duties  and  powers  of  the  Administra¬ 

tive  Law  Judge. 

203.17  Unavailability  of  Administrative  Law 

Judges. 

203.18  Objection  to  conduct  of  hearing. 

203.19  Motions. 

203.20  Waiver  of  objections. 

203121  Oral  argument  at  the  hearing. 

203.22  Filing  of  brief. 

203.23  Submission  of  the  Administrative  Law 

Judge’s  recommended  decision  and 
order  to  the  Assistant  Secretary; 
exceptions. 

203.24  Contents  of  exceptions  to  the  Admin¬ 

istrative  Law  Judge’s  recommended 
decision  and  order. 

203.25  Briefs  in  support  of  exceptions. 

203.26  Action  by  the  Assistant  Secretary. 

203.27  Compliance  with  decisions  and  orders 

of  the  Assistant  Secretary. 

AuTHoamr:  Sec.  6,  E.O.  11491,  34  FR  17605, 
as  amended  by  E.O.  11616,  36  FR  17310;  E.O. 
11636,  36  FR  24901;  and  E.O.  11838,  40  FR 
5743. 

§  203.1  Who  may  file  complaints. 

A  complaint  that  an  activity,  agency  or 
labor  organization  has  engaged  in  any 
act  prohibited  under  section  19  of  toe 
order  or  has  failed  to  take  any  action 
required  by  toe  order,  may  be  filed  by  an 
employee,  an  activity,  agency,  or  a  labor 
organization. 

§  |203.2  Action  to  be  taken  before  filing 
a  complaint  with  the  Assistant  Secre¬ 
tary  ;  timeliness  of  complaint. 

(a)  Action  to  be  taken  before  filing 
a  complaint.  A  party  desiring  to  file  a 
complaint  alleging  an  unfair  labor  prac¬ 
tice  under  section  19  of  toe  order,  other 
than  section  19(b)(4),  must  take  toe 
following  action  first: 

(1)  A  charge  in  writing  alleging  toe 
unfair  labor  practice  must  be  filed  direct¬ 
ly  with  the  party  or  parties  against  whom 
toe  charge  is  directed  (hereinafter  re¬ 
ferred  to  as  the  resp(xident(s) ) ; 

(2)  The  charge  must  be  filed  within  six 
(6)  months  of  the  occurrence  of  toe  al¬ 
leged  unfair  labor  practice; 

(3)  The  charge  shall  contain  a  clear 
and  concise  statement  of  the  facts  con¬ 
stituting  toe  unfair  labor  practice,  in¬ 
cluding  the  time  and  place  of  occurrence 
of  toe  particular  acts;  and 

(4)  The  parties  involved  shall  investi¬ 
gate  toe  alleged  unfair  labor  practice  so 
that  all  toe  facts  are  known,  and  attempt 
informally  to  resolve  toe  matter. 

(b)  Timeliness  of  a  complaint.  (1)  If 
toe  parties  are  unable  to  dispose  infor¬ 
mally  of  the  toarge  within  thirty  (30) 
days,  toe  charging  party  may  file  a  com¬ 
plaint,  limited  to  toe  matters  raised  in 
toe  charge. 

(2)  If  a  written  decision  expressly  des¬ 
ignated  as  a  final  decisitm  on  the  charge 
is  served  by  toe  respondent  on  toe  charg¬ 
ing  party,  that  party  may  file  a  com- 
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plaint  immediately  but  in  no  event  later 
than  sixty  (60)  days  from  the  date  of 
such  service. 

(3)  A  complaint  must  be  filed  within 
nine  (9)  months  of  the  occurrence  of  the 
alleged  unfair  labor  practice  or  within 
sixty  (60)  days  of  the  service  of  a  re¬ 
spondent’s  written  final  decision  on  the 
charging  party,  whichever  is  the  shorter 
period  of  time. 

(4)  A  complaint  alleging  a  violation  of 
section  19(b)  (4)  of  the  order  may  be 
filed  immediately  and  without  the  nec¬ 
essity  of  filing  a  charge  as  required  imder 
paragraph  (a)  of  this  section. 

§  203.3  Contents  of  the  complaint  and 
supporting  documents. 

(a)  A  complaint  alleging  a  violation  of 
section  19  of  the  order  shall  be  submitted 
on  forms  prescribed  by  the  Assistant  Sec¬ 
retary  and  shall  contain  the  following : 

(1)  The  name,  address,  and  telephone 
number  of  the  employee,  activity  or 
agency  or  labor  organization  making  the 
complaint  (hereinafter  referred  to  as 
the  complainant) ; 

(2)  The  name,  address,  and  telephone 
number  of  the  activity,  or  agency  or  la¬ 
bor  organization  against  whom  the  com¬ 
plaint  is  made; 

(3)  A  clear  and  concise  statement  of 
the  facts  constituting  the  alleged  unfair 
labor  practice,, a  statement  of  the  sec¬ 
tion  (s)  and  subsection(s)  of  the  order 
alleged  to  have  been  violated,  the  names 
and  addresses  of  the  individuals  in¬ 
volved,  and  the  time  and  place  of  oc¬ 
currence  of  the  particular  acts; 

(4)  A  statement  of  any  other  proce¬ 
dure  invoked  involving  the  subject  mat¬ 
ter  of  the  complaint  and  the  results,  if 
any,  including  whether  the  subject  mat¬ 
ter  raised  in  the  complaint  has  been  re¬ 
ferred  to  the  Coimcil,  Panel,  or  Federal 
Mediation  and  Conciliation  Service  for 
consideration  or  action;  and 

(5)  A  declaration  by  the  person  sign¬ 
ing  the  complaint,  under  the  penalties 
of  the  Criminal  Code  (18  U.S.C.  1001), 
that  its  contents  are  true  and  correct  to 
the  best  of  his  knowledge  and  belief. 

(b)  When  filing  a  complaint,  the  com¬ 
plainant  shall  submit  to  the  Area  Direc¬ 
tor  any  supporting  documents,  pursuant 
to  §  203.2,  including,  among  other  things, 
the  pre-complaint  charge,  a  copy  of  all 
relevant  correspondence,  other  written 
materials,  signed  statements  of  wit¬ 
nesses,  summaries  of  meetings  and  dis¬ 
cussions,  offers  of  settlement  by  the  re¬ 
spondent  and  settlement  proposals  ad¬ 
vanced  by  the  complainant. 

§  203.4  Filing  and  service  of  copies. 

(a)  An  original  and  four  (4)  copies 
of  the  complaint  and  two  (2)  copies  of 
any  supporting  documents  shall  be  filed 
with  the  Area  Director  for  the  area  in 
which  the  alleged  imfair  labor  practice 
occurred,  or  if  it  occurred  in  two  or  more 
areas,  the  complaint  shall  be  filed  with 
the  Area  Director  in  any  of  the  areas  in 
which  the  alleged  unfair  labor  practice 
occurred. 

(b)  A  copy  of  the  complaint  and  any 
supporting  documents  shall  be  served  by 
the  complainant  on  the  respondent  (r) 


and  all  other  parties  and  a  written  state¬ 
ment  of  such  service  shall  be  filed  with 
the  Area  Director. 

§  203.5  Response  to  a  complaint;  stipu¬ 
lation  of  facts. 

(a)  Upon  the  service  of  a  copy  of  a 
complaint  on  the  respondent  (s),  the  re¬ 
spondent  (s)  shall  file  a  response  thereto 
\dth  the  Area  Director  raising  any  mat¬ 
ter  which  is  relevant  to  the  complaint. 
A  copy  of  such  response  shall  be  served 
on  the  parties  and  a  statement  of  such 
service  shall  be  filed  with  the  Area  Di¬ 
rector.  Unless  an  extension  of  time  is 
granted  by  the  Area  Director,  the  time¬ 
liness  of  a  response  shall  be  as  follows; 

(1)  A  response  to  a  complaint  alleging 
a  violation  of  section  19(b)  (4)  of  the  or¬ 
der  shall  be  filed  within  twenty-four 
(24)  hours  after  the  service  of  a  copy  of 
the  complaint. 

(2)  A  response  to  a  complaint  alleging 
a  violation  of  any  other  subsection  of 
section  19  of  the  order  shall  be  filed 
within  fifteen  (15)  days  of  the  service 
of  a  copy  of  the  complaint. 

(b)  Subsequent  to  the  filing  of  a  com¬ 
plaint,  the  parties  may  submit  to  the 
Area  Director  a  stipulation  of  facts  and 
their  request  for  a  decision  by  the  Assist¬ 
ant  Secretary  without  a  hearing.  The 
stipulation  shall  be  forwarded  to  the  As¬ 
sistant  Regional  Director  by  the  Area 
Director. 

§  203.6  Investigation  of  complaints;  co¬ 
operation  by  activities,  agencies  and 
labor  organizations;  official  time  for 
witnesses;  burden  of  proof;  and 
availability  of  evidence. 

The  Area  Director  shall  conduct  such 
independent  investigation  of  the  com¬ 
plaint  as  he  deems  necessary. 

(a)  A  party  may  request  the  Area  Di¬ 
rector  to  conduct  an  independent  inves¬ 
tigation  upon  a  showing: 

(1)  That  there  is  sufficient  informa¬ 
tion  to  warrant  further  processing  of  the 
complaint;  and 

(2)  that  there  are  prospective  indi¬ 
vidual  witnesses  from  whom  he  has  been 
unable  to  obtain  a  signed  statement  be¬ 
cause  of  geographic  dispersion  of  the  wit¬ 
nesses  or  because  of  their  reluctance  to 
provide  information  to  a  party;  the  re¬ 
quest  must  clearly  identify  any  such  wit¬ 
nesses  and  indicate  the  nature  of  their 
expected  testimony;  or 

(3)  that  the  requesting  party  lacks  ac¬ 
cess  to  pertinent  documents  or  data;  the 
request  should  clearly  identify  such  doc¬ 
uments  or  data,  establish  their  relevance, 
and  indicate  the  reason  why  the  request¬ 
ing  party  has  been  unable  to  obtain  them. 

(b)  At  the  conclusion  of  any  independ¬ 
ent  investigation  conducted  at  the  re¬ 
quest  of  a  party,  to  the  extent  legally  per¬ 
missible,  the  Assistant  Regional  Director 
shall: 

(1)  transmit  to  the  requesting  party 
any  data  or  copies  of  any  documents  ob¬ 
tained  as  a  result  of  such  investigation, 
notifying  all  other  parties  so  that  they 
may  be  supplied  copies  of  the  same  upon 
request; 

(2)  transmit  to  all  parties  copies  of 
signed  statements  obtained  from  any  wit¬ 
ness  interviewed ; 


(3)  notify  the  requesting  party  of  the 
names  of  all  prospective  witnesses  iden¬ 
tified  by  him  who  have  been  contacted 
and  who  have  not  signed  statements. 

(c)  In  coimection  with  the  independ¬ 
ent  investigation  of  complaints,  activi¬ 
ties,  agencies  and  labor  organizations  are 
expected  to  cooperate  fully  in  such  inves¬ 
tigations  with  the  Area  Director. 

(d)  When,  during  the  course  of  an  in¬ 
dependent  investigation  by  the  Area  Di¬ 
rector,  it  is  determined  that  a  certain 
employee  or  certain  employees  should  be 
interviewed,  such  employee  or  employees 
shall  be  granted  official  time  for  the  pe¬ 
riod  of  such  interview(s)  only  insofar  as 
such  Interview(s)  occur(s)  during  regu¬ 
lar  work  hours  and  when  the  employee(s) 
would  otherwise  be  in  a  work  or  paid 
leave  status. 

(e)  The  complainant  shall  bear  the 
burden  of  proof  at  all  stages  of  the  pro¬ 
ceeding  regarding  matters  alleged  in  its 
complaint,  except  as  otherwise  provided 
in  §  203.7(b). 

(f)  A  complaint  alleging  a  violation  of 
section  19(b)  (4)  of  the  order  shall  re¬ 
ceive  the  highest  priority  investigation. 

(g)  A  comolaint  alleging  a  violation 
of  section  19(a)  (2)  of  the  order  shall  be 
given  priority  over  all  otJier  complaints 
under  section  19  except  those  involving 
section  19(b)  (4)  of  the  order. 

§  203.7  Action  by  the  Assistant  Regional 
Director. 

(a)  The  Assistant  Regional  Director 
shall  take  action  which  may  consist  of 
the  following,  as  appropriate ; 

(1)  Approve,  or  cause  the  Area  Direc¬ 
tor  to  approve,  a  withdrawal  request; 

(2)  Di^iss  the  complaint; 

(3)  Approve  a  written  settlement 
agreement  made  any  time  prior  to  the 
close  of  a  hearing,  if  any; 

(4)  Transfer  to  the  Assistant  Secre¬ 
tary,  after  due  consideration  of  its  suffi¬ 
ciency,  a  stipulation  of  facts  submitted 
pursuant  to  §  203.5(b) ;  or 

( 5 )  Issue  a  notice  of  hearing. 

(b)  In  a  case  involving  a  complaint 
alleging  a  violation  of  section  19(b)  (4) 
of  the  order,  action  concerning  such  com¬ 
plaint  shall  be  in  accordance  with  the 
following  procedures; 

(1)  Upon  receipt  of  a  complaint  which 
satisfies  the  filing  and  service  require¬ 
ments  of  §  203.4,  if  the  Assistant  Regional 
Director  has  reasonable  cause  to  believe 
that  a  violation  is  (x:curring  and  that  a 
notice  of  hearing  should  be  issued,  he 
may  issue  a  notice  of  preliminary  hear¬ 
ing,  with  a  copy  of  the  complaint  at¬ 
tached,  requiring  both  the  complainant 
and  the  respondent  to  appear  before  an 
Administrative  Law  Judge  within 
twenty-four  (24)  hours. 

(2)  The  Assistant  Regional  Director, 
by  issuing  a  notice  of  preliminary  hear¬ 
ing,  thereupon  will  become  a  party  to  this 
proceeding  and  will  have  the  burden  of 
establishing  at  the  preliminary  hearing 
that  there  is  reasonable  cause  to  believe 
that  a  violation  is  occurring. 

(3)  Elach  party  at  the  preliminary 
hearing  shall  have  an  opportunity  to  ex¬ 
amine  and  cross-examine  such  witnesses 
as  are  deemed  appropriate.  The  Admin¬ 
istrative  Law  Judge,  in  his  discretion. 
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may  allow  any  other  parties  deemed 
necessary  to  the  preliminary  hearing  to 
appear  and  present  evidence. 

(4)  If  the  Administrative  Law  Judge, 
based  on  the  evidence  presented,  finds 
that  there  exists  a  reasonable  catise  to 
believe  that  a  section  19(b)  (4)  violation 
is  occurring,  and  there  has  been  no  satis¬ 
factory  written  offer  of  settlement  by 
the  respondent  which  provides  for  a  ces¬ 
sation  of  the  alleged  violative  conduct 
and  such  other  remedial  action  as  may  be 
deemed  appropriate,  he  shall  issue  an 
order  whi^  provides  for  cessation  of  the 
alleged  violative  conduct  pending  dis¬ 
position  of  the  complaint. 

(5)  The  respondent  may  obtain  review 
from  the  Administrative  Law  Judge’s 
order  providing  for  cessation  of  the  al¬ 
leged  violative  conduct  by  filing  a  request 
for  review  with  the  Assistant  Secretary 
within  forty-eight  (48)  hours  from  the 
date  of  the  issuance  of  such  order.  A  copy 
of  such  request  for  review  shall  be  served 
on  the  Administrative  Law  Judge,  the 
Assistant  Regional  Director  and  all  par¬ 
ties  who  appeared  at  the  preliminary 
hearing.  Statement  of  such  service  shall 
be  filed  with  the  Assistant  Secretary.  The 
request  for  review  shall  contain  a  com¬ 
plete  statement  setting  forth  the  facts 
and  reasons  UF>on  which  the  request  is 
based.  The  filing  of  a  request  for  review 
shall  not  operate  as  a  stay  of  an  order 
issued  by  an  Administrative  Law  Judge 
pursuant  to  subparagraph  (4)  of  this 
paragraph  or  of  the  expedited  hearing 
pursuant  to  subparagraph  (6)  of  this 
paragraph  unless  the  Assistant  Secretary 
shall  direct  otherwise. 

(6)  The  Assistant  Regional  Director 
shall  issue  immediately,  after  issuance 
of  the  Administrative  Law  Judge’s  order 
providing  for  cessation  of  the  alleged 
violative  conduct,  a  notice  of  hearing. 
This  hearing  shall  be  conducted  by  the 
Chief  Administrative  Law  Judge  as  soon 
as  possible  but  in  no  event  later  than 
forty-eight  (48)  hours  from  the  issuance 
of  the  notice,  at  which  time  evidence  will 
be  presented  as  to  whether  there  was  or 
continues  to  be  conduct  occurring  in  vio¬ 
lation  of  section  19(b)  (4)  of  the  order. 

(7)  In  a  hearing  conducted  by  the 
Chief  Administrative  Law  Judge  involv¬ 
ing  alleged  violations  of  section  19(b)  (4) 
of  the  order,  the  Assistant  Regional 
Director  shall  be  a  party  to  the  proceed¬ 
ings  and  shall  have  the  burden  of  proving 
the  allegations  of  the  complaint  by  a 
preponderance  of  the  evidence. 

(8)  The  proceedings  following  issuance 
of  the  exp^ited  notice  of  hearing  shall 
be  as  provided  under  §§  203.11  through 
203.27,  excluding  §  203.15,  with  the  fol¬ 
lowing  exceptions: 

(i)  Motions  made  prior  to  the  hearing 
and  any  response  thereto  shall  be  filed 
with  the  (Thief  Administrative  Law 
Judge  rather  than  with  the  Assistant 
Regional  Director  as  provided  for  under 
§  203.19(a);  and 

(ii)  Copies  of  all  motions  and  re¬ 
sponses  thereto  filed  after  issuance  of  the 
expedited  notice  of  hearing  shall  be 
served  on  the  Assistant  Regional  Di¬ 
rector. 


(9)  Where  no  notice  of  preliminary 
hearing  has  been  issued  by  the  Assistant 
Regional  Director  because  the  alleged 
violative  conduct  has  ceased,  the  expe¬ 
dited  procedure  contained  in  this  section 
shall  be  Inapplicable  and  a  hearing  may 
be  conducted  by  an  Administrative  Law 
Judge. 

§  203.8  Withdrawal  or  dismissal  of 
complaint ;  review  of  action  by  Assist¬ 
ant  Regional  Director. 

(a)  If  the  Assistant  Regional  Director 
determines  that  the  complaint  has  not 
been  timely  filed,  that  a  reasonable  basis 
for  the  complaint  has  not  been  estab¬ 
lished,  or  for  other  appropriate  reasons, 
he  may  request  the  complainant  to  with¬ 
draw  the  complaint,  and  in  the  absence 
of  such  withdrawal  within  a  reasonable 
time,  he  may  dismiss  the  complaint. 

(b)  If  the  Assistant  Regional  Director 
dismisses  the  complaint,  he  shall  serve  a 
written  statement  of  the  grounds  for 
dismissal  on  the  parties. 

(c)  The  complainant  may  obtain  a  re¬ 
view  of  a  dismissal  of  a  complaint  by 
filing  a  request  for  review  with  the  As¬ 
sistant  Secretary  within  ten  (10)  days  of 
service  of  such  dismissal.  The  request  for 
review  shall  be  filed  in  accordance  with 
the  procedures  set  forth  in  §  202.6(d)  of 
this  chapter. 

(d)  If  the  complainant  and  the  re¬ 
spondent  agree  to  enter  into  a  settlement 
agreement  to  be  approved  by  the  Assist¬ 
ant  Regional  Director,  upon  approval  by 
the  Assistant  Regional  Director  and 
compliance  with  the  terms  of  the  settle¬ 
ment  agreement,  no  further  action  shall 
be  taken  in  the  case.  In  the  event  that 
the  complainant  fails  or  refuses  to  be¬ 
come  a  party  to  a  settlement  agreement 
offered  by  the  respondent,  if  the-A&ist- 
ant  Regional  Director  in  his  discretion 
believes  that  the  offered  settlement  will 
effectuate  the  policies  of  the  order,  the 
agreement  shall  be  between  the  respond¬ 
ent  and  the  Assistant  Regional  Director 
and  the  latter  shall  decline  to  issue  a 
notice  of  hearing:  Provided,  however. 
That  the  complainant  may  obtain  a  re¬ 
view  of  the  Assistant  Regional  Director’s 
action  by  filing  a  reouest  for  review  with 
the  Assistant  Secretary  within  ten  (10) 
days  of  service  on  the  complainant  of 
the  settlement  agreement  between  the 
respondent  and  Assistant  Regional  Di¬ 
rector.  The  request  for  review  shall  be 
filed  in  accordance  with  the  procedures 
set  forth  in  §  202.6(d)  of  this  chapter.  If 
no  request  for  review  is  filed  or  the  As¬ 
sistant  Secretary  sustains  the  Assistant 
Regional  Director’s  action  in  the  event 
of  review,  upon  compliance  with  the 
terms  of  the  settlement  agreement,  no 
further  action  shall  be  taken  in  the  case. 

§  203.9  Notice  of  hearing. 

The  Assistant  Regional  Director  may 
cause  a  notice  of  hearing  to  be  issued  if 
he  finds,  based  on  the  allegations  and 
any  evidence  submitted  by  the  parties,  as 
well  as  the  results  of  any  additional  inde¬ 
pendent  investigation  by  the  Area  Direc¬ 
tor,  that  there  is  a  reasonable  basis  for 
the  complaint  and  that  no  written  settle¬ 
ment  agreement  has  been  executed:  Pro¬ 


vided,  however.  That  a  determination  by 
the  Assistant  ^glonal  Director  to  issue 
a  notice  of  hearing  shall  not  be  subject  to 
review  by  the  Assistant  Secretary. 

§  203.10  Contents  of  the  notice  of  hear¬ 
ing;  attachments. 

(a)  The  notice  of  hearing  shall  in¬ 
clude:  (1)  A  statement  of  the  tiqie  and 
place  of  the  hearing  which  shall  be  not 
less  than  ten  (10)  days  after  service  of 
the  notice  of  hearing,  except  in  extraor¬ 
dinary  circumstances; 

(2)  A  statement  of  the  nature  of  the 
hearing; 

(3)  A  statement  of  the  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held;  and 

(4)  A  reference  to  the  particular  sec-. 
ti(ms  of  the  order  and  regulations  in¬ 
volved. 

(b)  Attached  to  the  notice  of  hearing 
shall  be  a  copy  of  the  complaint. 

(c)  Any  evidence  submitted  by  the 
parties  and  the  resiUts  of  any  additional 
indep>endent  investigation  conducted  by 
the  Area  Director,  referred  to  in  §  203.9 
shall  be  furnished  to  the  Administrative 
Law  Judge;  however,  such  materials  will 
not  be  deemed  as  evidence,  and  any  party 
wishing  to  rely  upon  anything  contained 
therein  must  make  an  appropriate  sub¬ 
mission  at  the  hearing. 

§  203.11  Conduct  of  hearing. 

(a)  Hearings  shall  be  conducted  by  an 
Administrative  Law  Judge  designated  by 
the  Chief  Administrative  Law  Judge  and 
shall  be  open  to  the  public  unless  other¬ 
wise  ordered  by  the  Administrative  Law 
Judge. 

(b)  An  ofBcial  reporter  shall  make  the 
only  official  transcript  of  such  pr(x;eed- 
ings.  Copies  of  the  official  transcript  will 
be  provided  to  the  parties  in  accordance 
with  the  provisions  of  29  CPR  70.62(c), 
or  they  may  be  examined  in  the  aproprl- 
ate  Area  Office  during  normal  working 
hours. 

§  203.12  Intervention. 

Any  person  desiring  to  intervene  in 
any  proceeding  pursuant  tp  this  part 
shall  file  a  motion  in  accordance  with  the 
procedures  set  forth  in  §  203.19.  The  mo¬ 
tion  shall  state  the  grounds  upon  which 
such  person  claims  an  interest. 

§  203.13  Rights  of  parties. 

A  party  shall  have  the  right  to  appear 
at  any  hearing  in  person,  by  counsel,  or 
by  other  representative,  and  to  examine 
and  cross-examine  witnesses,  and  to  in¬ 
troduce  into  the  record  documentary  or 
other  relevant  evidence,  except  that  the 
participation  of  any  party  shall  be  lim¬ 
ited  to  the  extent  prescribed  by  the  Ad¬ 
ministrative  Law  Judge.  Two  copies  of 
documaitary  evidence  shall  be  submitted 
and  a  ccg>y  furnished  to  each  of  the  other 
parties.  Stipulations  of  fact  may  be  in¬ 
troduced  in  evidence  with  respect  to  any 
issue. 

§  203.14  Rules  of  evidence. 

The  technical  rules  of  evidence  do  not 
apply.  Any  evidence  may  be  received,  ex¬ 
cept  that  an  Administrative  Law  Judge 
may  exclude  any  evidence  or  offer  of 
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proof  which  Is  immaterial,  irrelevant, 
unduly  repetitious  or  customarily 
privileged.  A  party  shall  have  the  right 
to  present  its  case  by  oral  and  docu¬ 
mentary  evidence  and  to  submit  rebuttal 
evidence. 

§  203.15  Burden  of  proof. 

A  complainant  in  asserting  a  violation 
of  the  order  shall  have  the  burden  of 
proving  the  allegations  of  the  complaint 
by  a  preponderance  of  the  evidence. 

§  203.16  Duties  and  powers  of  the  Ad¬ 
ministrative  Law  Judge. 

It  shall  be  the  duty  of  the  Administra¬ 
tive  Law  Judge  to  inquire  fully  into  the 
facts  as  they  relate  to  the  matter  before 
him.  Upon  assignment  to  him  and  before 
transfer  of  the  case  to  the  Assistant 
Secretary,  the  Administrative  Law  Judge 
shall  have  the  authority  to: 

(a)  Grant  requests  for  appearance  of 
witnesses  or  production  of  documents; 

(b)  Rule  upon  offers  of  proof  and  re¬ 
ceive  relevant  evidence; 

(c)  Take  or  cause  a  deposition  to  be 
taken  whenever  the  ends  of  Justice 
would  be  served  thereby; 

(d)  Limit  lines  of  questioning  or  testi¬ 
mony  which  are  immaterial.  Irrelevant, 
or  unduly  repetitious; 

(e)  Regulate  the  course  of  the  hearing 
and,  if  appropriate,  exclude  from  the 
hearing  persons  who  engage  in  miscon¬ 
duct  and  strike  all  related  testimony  of 
witnesses  refusing  to  answer  any  ques¬ 
tions  ruled  to  be  proper; 

(f)  Hold  conferences  for  the  settle¬ 
ment  or  simpliflcation  of  the  issues  by 
consent  of  the  parties  or  upon  his  own 
motion  and,  where  appropriate,  trans¬ 
mit  to  the  Assistant  Regional  Director 
offers  of  settlement  by  the  party  or 
parties  or  withdrawal  requests; 

(g)  Dispose  of  procedural  requests, 
motions,  or  similar  matters,  which  shall 
be  made  part  of  the  record  of  the  pro¬ 
ceeding,  including  motions  referred  to 
the  Chief  Administrative  Law  Judge  or 
to  the  designated  Administrative  Law 
Judge  by  the  Assistant  Regional  Director 
and  motions  to  amend  pleadings,  also  to 
recommend  dismissal  of  cases  or  por¬ 
tions  thereof,  and  to  order  hearings  re¬ 
opened  prior  to  issuance  of  the  Adminis¬ 
trative  Law  Judge’s  recommended  deci¬ 
sion  and  order; 

(h)  Ebcamlne  and  cross-examine 
witnesses  and  to  introduce  into  the 
record  documentary  or  other  evidence; 

(i)  Request  the  parties  at  any  time 
dming  the  hearing  to  state  their  respec- 

*  tive  positions  concerning  any  issue  in  the 
case  or  theory  in  support  hereof; 

(j)  Continue  the  hearing  from  day- 
to-day,  or  adjourn  it  to  a  later  date  or 
to  a  different  place,  by  announcement 
thereof  at  the  hearing  or  by  other  appro¬ 
priate  notice; 

(k)  Prepare,  serve  and  submit  his 
recommended  decision  and  order  pur¬ 
suant  to  §  203.23. 

(l)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the  rec¬ 
ord,  which  is  among  the  traditional  mat¬ 
ters  of  judicial  notice  and  also  concern¬ 
ing  which  the  Department  of  Labor  by 
reason  of  its  fimctions  is  presumed  to  be 


RULES  AND  REGULATIONS 

expert:  Provided,  however.  That  the  par¬ 
ties  shall  be  given  adequate  notice,  at 
the  hearing  or  by  reference  in  the  Ad¬ 
ministrative  Law  Judge’s  decision  of  the 
matters  so  noticed,  and  shall  be  given 
adequate  opportunity  to  show  the 
contrary; 

(m)  Correct  or  approve  proposed  cor¬ 
rections  of  the  official  transcript  when 
deemed  necessary;  and 

(n)  Take  any  other  action  necessary 
under  the  foregoing  and  not  prohibited 
by  the  regulations  in  this  chapter. 

§  203.17  Unavailability  of  Administra¬ 
tive  Law  Judges. 

In  the  event  the  Administrative  Law 
Judge  designated  to  conduct  the  hear¬ 
ing  becomes  unavailable,  the  Chief  Ad¬ 
ministrative  Law  Judge  shall  designate 
another  Administrative  Law  Judge  for 
the  purpose  of  further  hearing  or 
issuance  of  a  recommended  decision  and 
order  on  the  record  as  made,  or  both. 

§  203.18  Objection  to  conduct  of  hear¬ 
ing. 

(a)  Any  objection  with  respect  to  the 
conduct  of  the  hearing,  including  any 
objections  to  the  introduction  of  evi¬ 
dence,  may  be  stated  orally  or  in  writing 
accompanied  by  a  short  statement  of  the 
grounds  for  such  objection,  and  included 
in  the  record.  No  such  objection  sh^l  be 
deemed  waived  by  further  participation 
in  the  hearing.  Such  objection  shall  not 
stay  the  conduct  of  the  hearing. 

(b)  Automatic  exceptions  will  be 
allowed  to  all  adverse  rulings.  Rulings 
by  the  Administrative  Law  Judge  shall 
not  be  appealed  prior  to  the  transfer  of 
the  case  to  the  Assistant  Secretary,  but 
shall  be  considered  by  the  Assistant  Sec¬ 
retary  only  upon  the  filing  of  exceptions 
to  the  Administrative  Law  Judge’s 
recommended  decision  and  order  in  ac¬ 
cordance  with  §  203.22. 

§  203.19  Motions. 

(a)  Filing  of  motions.  (1)  Motions 
made  prior  to  a  hearing  and  any  re¬ 
sponse  thereto  shall  be  made  in  writing 
and  filed  with  the  Assistant  Regional 
Director:  Provided,  however.  That  after 
the  issuance  of  a  notice  of  hearing  by  the 
Assistant  Regional  Director,  any  motion 
to  postpone  such  hearing  should  be  filed 
with  the  Chief  Administrative  Law  Judge 
at  least  five  (5)  days  prior  to  the  open¬ 
ing  of  the  scheduled  hearing.  Motions 
made  after  the  hearing  opens  and  prior 
to  the  transfer  of  the  case  to  the  Assist¬ 
ant  Secretary  shall  be  filed  with  the  Ad¬ 
ministrative  Law  Judge.  After  the  trans¬ 
fer  of  the  case  to  the  Assistant  Secre¬ 
tary,  motions  and  any  responses  thereto 
shall  be  made  in  writing  to  and  filed  with 
the  Assistant  Secretary;  Provided,  That 
a  motion  to  correct  the  transcript  shall 
be  filed  with  the  Administrative  Law 
Judge; 

(2)  A  response  to  a  motion  shall  be 
filed  within  five  (5)  days  after  service 
of  the  motion,  unless  otherwise  directed; 
and 

(3)  An  original  and  two  (2)  copies  of 
motions  and  responses  shall  be  filed,  and 
copies  shall  be  served  on  the  parties.  A 
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statement  of  such  service  shall  accom¬ 
pany  the  original. 

(b)  Rulings  on  motions.  (1)  'The  As¬ 
sistant  Regional  Director  may  rule  on  all 
motions  filed  with  him  before  the  hear¬ 
ing,  or  he  may  refer  them  to  the  Admin¬ 
istrative  Law  Judge; 

(2)  Rulings  by  the  Assistant  Regional 
Director  shall  not  be  appealed  prior  to 
the  transfer  of  the  case  to  the  Assistant 
Secretary,  but  shall  be  considered  by  the 
Assistant  Secretary  when  the  case  is 
transferred  to  him  for  decision;  and 

(3)  The  Administrative  Law  Judge 
may  rule  on  motions  referred  to  him 
prior  to  the  hearing  and  on  motions  filed 
after  the  beginning  of  the  hearing  and 
before  the  transfer  of  the  case  to  the 
Assistant  Secretary.  Such  motions  may 
be  ruled  upon  by  the  Chief  Administra¬ 
tive  Law  Judge  in  the  absence  of  an 
Administrative  Law  Judge. 

§  203.20  Waiver  of  objections. 

Any  objection  not  made  before  an  Ad¬ 
ministrative  Law  Judge  shall  be  deemed 
waived. 

§  203.21  Oral  argument  at  the  hearing. 

Any  party  shall  be  entitled,  upon  re¬ 
quest,  to  a  reasonable  period  prior  to 
the  close  of  the  hearing  for  oral  argu¬ 
ment,  which  shall  be  included  in  the  offi¬ 
cial  transcript  of  the  hearing. 

§  203.22  Filing  of  brief. 

Any  party  desiring  to  submit  a  brief  to 
the  Administrative  Law  Judge  shall  file 
the  original  and  two  (2)  copies  within 
seven  (7)  days  after  the  close  of  the 
hearing.  Copies  of  any  brief  shall  be 
served  on  all  other  parties  to  the  pro¬ 
ceeding  and  a  statement  of  such  service 
shall  be  filed  with  the  Administrative 
Law  Judge:  Provided,  however.  That 
prior  to  the  close  of  the  hearing  and  for 
good  cause,  the  Administrative  Law 
Judge  may  grant  a  reasonable  extension 
of  time  for  filing  briefs.  Requests  for 
additional  time  in  which  to  fUe  a  brief 
under  authority  of  this  section  not  ad¬ 
dressed  to  the  Administrative  Law  Judge 
during  the  hearing  shall  be  made  to  the 
Chief  Administrative  Law  Judge,  in  writ¬ 
ing,  and  copies  thereof  shall  be  served  on 
the  other  parties.  A  statement  of  such 
service  shall  be  furnished.  Requests  for 
extension  of  time  shall  be  received  not 
later  than  three  (3)  days  before  the  date 
such  briefs  are  due.  No  reply  brief  may 
be  filed  except  by  special  permission  of 
the  Administrative  Law  Judge. 

§  203.23  Submission  of  the  Administra¬ 
tive  Law  Judge’s  recommended  deci¬ 
sion  and  order  to  the  Assistant  Secre¬ 
tary  ;  exceptions. 

(a)  After  the  close  of  the  hearing,  and 
the  receipt  of  briefs,  if  any.  the  Adminis¬ 
trative  Law  Judge  shall  preijare  his  rec¬ 
ommended  decision  and  order  expedi¬ 
tiously.  The  recommended  decision  and 
order  shall  contain  findings  of  fact,  con¬ 
clusions,  and  the  reasons  or  basis  there¬ 
for  including  credibility  determinations, 
and  recommendations  as  to  the  disposi¬ 
tion  of  the  case  including,  where  appro¬ 
priate,  the  remedial  action  to  be  taken 
and  notices  to  be  posted. 
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(b)  Hie  Administrative  Law  Judge 
cause  his  recommended  decision  and 
order  to  be  served  promptly  on  all  par¬ 
ties  to  the  proceeding.  Thereafter,  the 
Administrative  Law  Judge  shall  transfer 
the  case  to  the  Assistant  Secretary  in¬ 
cluding  his  recommended  decision  and 
order  and  the  record.  The  record  shall 
include  the  complaint,  notice  of  hearing, 
service  sheet,  motions,  rulings,  orders, 
official  transcript  of  the  hearing,  stipu¬ 
lations,  objections,  depositions,  exhibits, 
documentary  evidence  and  any  briefs  or 
other  documents  submitted  by  the 
parties. 

(c>  An  original  and  two  (2)  copies  of 
any  exception  to  the  Administrative  Law 
Judge’s  recommended  decision  and  order 
may  be  filed  by  any  party  with  the  Assist¬ 
ant  Secretary  within  ten  (10)  days  after 
service  of  the  recommended  decisicm  and 
order:  Provided,  however.  That  the  As¬ 
sistant  Secretary  may  for  good  cause 
shown  extend  the  time  for  filing  such 
exceptions.  Request  for  additional  time 
in  aiiich  to  file  exceptions  shall  be  in 
writing,  and  copies  thereof  shall  be  served 
on  the  other  parties.  Requests  for  exten¬ 
sion  of  time  must  be  received  no  later 
than  three  (3)  days  before  the  date  the 
exceptions  are  due.  Copies  of  such  ex¬ 
ceptions  and  any  supporting  briefs  shall 
be  served  on  all  other  parties,  and  a  state¬ 
ment  of  such  service  shall  be  furnished 
to  the  Assistant  Secretary. 

§  203.24  Contents  of  exceptions  to  the 
Administrative  Law  Judice's  recom¬ 
mended  decision  and  order. 

(a)  Exceptions  to  an  Administrative 
Law  Judge’s  recommended  decision  and 
order  shall: 

(1)  Set.forth  specifically  the  questions 
upon  which  exceptions  are  taken; 

(2)  Identify  that  part  of  the  Adminis¬ 
trative  Law  Judge’s  recommended  deci¬ 
sion  and  order  to  which  objecticm  is 
made;  and 

(3)  Designate  by  precise  citation  of 
page  the  portions  of  the  record  relied  on, 
state  the  grounds  for  the  exceptions,  and 
include  the  citation  of  authorities  im- 
less  set  forth  in  a  supporting  brief. 

(b)  Any  exception  to  a  ruling,  finding, 
conclusion,  or  recommendation  which  is 
not  specifically  urged  shall  be  deemed  to 
have  been  waived.  Any  exception  which 
fails  to  comply  with  the  foregoing  re¬ 
quirements  may  be  disregarded. 

§  203.25  Briefs  in  support  of  exceptions. 

(a)  Any  brief  in  support  of  exceptions 
shall  contain  only  matters  included 
within  the  scope  of  the  exceptions  and 
shall  contain,  in  the  order  indicated,  the 
following: 

(1)  A  concise  statement  of  the  case 
containing  all  that  is  material  to  the  con¬ 
sideration  of  the  questions  presented; 

(2)  A  specification  of  the  questions  in¬ 
volved  and  to  be  argued;  and 

(3)  The  argument,  presenting  clearly 
the  points  of  fact  and  law  relied  on  in 
support  of  the  position  taken  on  each 
question,  with  specific  page  reference  to 
the  transcript  and  the  legal  or  other  ma¬ 
terial  relied  on. 

(b)  Answering  briefs  to  the  exceptions 
and  cross-exceptions  and  supporting 
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briefs  may  be  filed  at  the  discretion  of 
the  Assistant  Secretary. 

§  203.26  Action  by  the  Assistant  Secre¬ 
tary. 

(a)  After  considering  the  Administra¬ 
tive  Law  Judge’s  recommwided  decision 
and  order,  the  record,  and  any  exceptions 
filed,  the  Assistant  Secretary  shall  issue 
his  decision  affirming  or  reversing  the  Ad¬ 
ministrative  Law  Judge,  in  whole,  or  in 
part,  or  making  such  other  disposition  of 
the  matter  as  he  deems  appropriate: 
Provided,  however.  That  unless  excep¬ 
tions  are  filed  which  are  timely  and  in  ac¬ 
cordance  with  §  203.24,  the  Assistant  Sec¬ 
retary  may,  at  his  discretion,  adopt  with¬ 
out  discussion  the  recommended  deci¬ 
sion  and  order  of  the  Administrative  Law 
Judge,  in  which  event  the  findings,  con¬ 
clusions,  and  recommendations  of  the 
Administrative  Law  Judge,  as  contained 
in  his  recommended  decision  and  order 
shall,  upon  appropriate  notice  to  the  par¬ 
ties.  automatically  become  the  decision  of 
the  Assistant  Secretary. 

(b)  Upon  finding  a  violation  of  the 
order  the  Assistant  Secretary  may  order 
the  respondent  to  cease  and  desist  from 
such  violative  conduct  and  may  require 
the  respondent  to  take  such  affirmative 
action  as  he  deems  appropriate  to  effec¬ 
tuate  the  policies  of  the  order. 

(c)  Upon  finding  no  violation  of  the 
order,  the  Assistant  Secretary  shall  dis¬ 
miss  the  complaint. 

(d)  The  Assistant  Secretary  may  refer 
cases  or  any  issue  (s)  therein  involving 
major  policy  questions  to  the  Council  for 
decision  or  general  ruling  in  accordance 
with  its  regulations. 

§  203.27  Compliance  with  dcciAions  and 
orders  of  the  .Assistant  Secretary. 
When  remedial  action  is  ordered,  the 
respondent  shall  report  to  the  Assistant 
Secretary  within  a  specified  period  that 
the  required  remedial  action  has  been 
effected.  When  the  Assistant  Secretary 
finds  that  the  required  remedial  action 
has  not  been  effected,  he  may  order  can¬ 
cellation  of  dues  deduction,  withdrawal 
of  recognition,  referral  to  the  CToimcil  or 
take  such  other  action  as  may  be  appro¬ 
priate. 
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Subpart  A — Substantive  Requirements 
Concerning  Standards  of  Conduct 

§  204.1  General. 

The  term  “LMRDA”  means  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959,  as  amended  (29  U.S.C.  401 
et  seq.).  Unless  otherwise  provided  in 
this  part  or  in  the  order,  any  term  in 
any  section  of  the  LMRDA,  which  is  in¬ 
corporated  into  this  part  by  reference 
and  any  term  in  this  part  which  is  also 
used  in  the  LMRDA,  shall  have  the 
meaning  which  that  term  has  under  the 
LMRDA,  unless  the  context  in  which  it 
is  used  indicates  that  such  meaning  is 
not  applicable.  In  applying  the  stand¬ 
ards  contained  in  this  subpart  the  As¬ 
sistant  Secretary  will  be  guided  by  the 
interpretations  and  policies  followed  by 
the  Department  of  Labor  in  applying  the 
provisions  of  the  LMRDA  and,  where  no 
such  interpretations  exist,  he  will  be 
giiided,  as  appropriate,  by  decisions  of 
the  courts. 

§  204.2  Bill  of  rights  of  members  of 
labor  organizations. 

(a)  (1)  Equal  rights.  Every  member  of 
a  labor  organization  shall  have  equal 
rights  and  privileges  within  such  orga¬ 
nization  to  nominate  candidates,  to  vote 
in  elections  or  referendums  of  the  labor 
organization,  to  attend  membership 
meetings  and  to  participate  in  the  delib¬ 
erations  and  voting  upon  the  business 
of  such  meetings,  subject  to  reasonable 
rules  and  regulations  in  such  organiza¬ 
tion’s  constitution  and  bylaws. 

(2)  Freedom  of  speech  and  assembly. 
Every  member  of  any  labor  organiza¬ 
tion  shall  have  the  right  to  meet  and 
assemble  freely  with  other  members: 
and  to  express  any  views,  arguments  or 
opinions;  and  to  express  at  meetings  of 
the  labor  organization  his  views,  upon 
candidates  in  an  election  of  the  labor 
organization  or  upon  any  business 
properly  before  the  meeting,  subject  to 
the  organization’s  established  and  rea¬ 
sonable  rules  pertaining  to  the  conduct 
'of  meetings:  Provided,  That  nothing 
herein  shall  be  construed  to  impair  the 
right  of  a  labor  organization  to  adopt 
and  enforce  reasonable  rules  as  to  the 
responsibility  of  every  member  toward 
the  organization  as  an  institution  and 
to  his  refraining  from  conduct  that 
would  interfere  with  its  performance  of 
its  legal  or  contractual  obligations. 

(3)  Dues,  initiation  fees,  and  assess¬ 
ments.  Except  in  the  case  of  a  federa¬ 
tion  of  national  or  international  labor 
organizations,  the  rates  of  dues  and  in¬ 
itiation  fees  payable  by  members  of  any 
labor  organization  in  effect  on  the  date 
this  section  is  published  shall  not  be 
increased,  and  no  general  or  special  as¬ 
sessment  shall  be  levied  upon  such  mem¬ 
bers,  except — 

(i)  In  the  case  of  a  local  organization, 

(a)  by  majority ‘vote 'by  secret  ballot 
of  the  members  in  good  standing  voting 
at  a  general  or  special  membership 
meeting,  after  reasonable  notice  of  the 
intention  to  vote  upon  such  question,  or 

(b)  by  majority  vote  of  the  members  in 
good  standing  voting  in  a  membership 
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referendum  conducted  by  secret  ballot; 
or 

(il)  In  the  case  of  a  labor  organiza¬ 
tion,  other  than  a  local  labor  organi¬ 
zation  or  a  federation  of  national  or 
international  labor  organizations,  (A) 
by  majority  vote  of  the  delegates  voting 
at  a  regular  convention,  or.  at  a  special 
convention  of  such  labor  organi^tion 
held  upon  not  less  than  30  days  written 
notice  to  the  principal  office  of  each  local 
or  constituent  labor  organization  entitled 
to  such  notice,  or  (B)  by  majority  vote  of 
the  members  in  good  standing  of  such 
labor  organization  voting  in  a  member¬ 
ship  referendum  conducted  by  secret 
ballot,  or  (C)  by  majority  vote  of  the 
members  of  the  executive  board  or  sim¬ 
ilar  governing  body  of  such  labor  orga- 
nizatiem,  pursuant  to  express  authority 
contain^  in  the  constitutiem  and  by¬ 
laws  of  such  labor  organization:.  Pro¬ 
vided,  That  such  action  on  the  part  of 
the  executive  board  or  similar  governing 
body  shall  be  effective  only  imtil  the 
next  regular  convention  of  such  labor 
organization. 

(4)  Protection  of  the  right  to  sue.  No 
labor  organization  shall  limit  the  right 
of  any  member  thereof  to  institute  an 
action  in  any  court,  or  in  a  proceeding 
before  any  administrative  agency,  irre¬ 
spective  of  whether  or  not  the  labor 
organization  or  its  officers  are  named  as 
defendants  or  respondents  in  such  ac¬ 
tion  or  proceedings,  or  the  right  of  any 
member  of  a  labor  organization  to  ap¬ 
pear  as  a  witness  in  any  judicial,  admin¬ 
istrative,  or  legislative  proceeding,  or  to 
petition  any  legislature  or  to  commimi- 
cate  with  any  legislator:  Provided,  That 
any  such  member  may  be  required  to 
exhaust  reasonable  hearing  procedures 
(but  not  to  exceed  a  4-month  lapse  of 
time)  within  such  organization,  before 
instituting  legal  or  administrative  pro¬ 
ceedings  against  such  organizations  or 
any  officer  thereof. 

(5)  Safeguards  against  improper  dis¬ 
ciplinary  action,  (a)  No  member  of  any 
labor  organization  may  be  fined,  sus¬ 
pended,  expelled,  or  otherwise  disci¬ 
plined,  except  for  nonpayment  of  dues 
by  such  organization  or  by  any  officer 
thereof  unless  such  member  has  been  (i) 
served  with  written  specific  charges;  (il) 
given  a  reasonable  time  to  prepare  his 
defense;  (ili)  afforded  a  full  and  fair 
hearing. 

(b)  Any  provision  of  the  constitution 
and  bylaws  of  any  labor  organization 
which  is  Inconsistent  with  the  provisions 
of  this  section  shall  not  be  a  defense  to 
any  proceeding  instituted  against  the 
labor  organization  under  this  part  or  Ex¬ 
ecutive  Order  11491,  as  amended. 

(c)  Nothing  contained  in  this  section 
shall  limit  the  rights  and  remedies  of 
any  member  of  a  labor  organization 
under  any  State  or  Federal  law  or  be¬ 
fore  any  court  or  other  tribunal,  or  imder 
the  constitution  and  bylaws  of  any  labor 
organization. 

(d)  It  shall  be  the  duty  of  the  secre¬ 
tary  or  corresponding  principal  officer  of 
each  labor  organization,  in  the  case  of  a 
local  labor  organization,  to  forward  a 
copy  of  each  agreement  made  by  such 
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labor  organization  with  any  activity  or 
agency  to  any  employee  who  requests 
such  a  copy  and  whose  rights  as  such 
employee  are  directly  affected  by  such 
agreement,  and  in  the  case  of  a  labor 
organization  other  than  a  local  labor  or¬ 
ganization,  to  forward  a  copy  of  any 
such  agreement  to  each  constituent  unit 
which  has  members  directly  affected  by 
such  agreement;  and  such  officer  shall 
maintain  at  the  principal  office  of  the 
labor  organization  of  which  he  is  an  offi¬ 
cer,  copies  of  any  such  agreement  made 
or  received  by  such  labor  organization, 
which  copies  shall  be  available  for  in¬ 
spection  by  any  member  or  by  any  em¬ 
ployee  whose  rights  are  affected  by  such 
agreement.  An  employee’s  rights  imder 
this  paragraph  shall  be  enforceable  in 
the  same  manner  as  the  rights  of  a 
member. 

§  204.3  Application  of  LMRDA  labor  or¬ 
ganization  reporting  requirements. 

The  reporting  provisions  of  Parts  402, 
403,  and  408  of  Chapter  IV  of  this  title 
shall  apply  to  labor  organizations  sub¬ 
ject  to  Executive  Order  11491,  as 
amended.  Sections  204.4  through  204.25 
are  reserved.  Labor  organizations  sub¬ 
ject  to  this  order  shall  continue  to  re¬ 
port  on  the  G  forms  until  such  time  as 
the  use  of  LM  forms  have  been  approved. 
Notice  of  approval  will  be  published  in 
the  Federal  Register. 

Trusteeships 

§  204.26  Purposes  for  which  a  trustee¬ 
ship  may  be  established. 

Trusteeships  shall  be  established  and 
administered  by  a  labor  organization 
over  a  subordinate  body  only  in  accord-, 
ance  with  the  constitution  and  bylaws  of 
the  organization  which  has  assumed 
trusteeship  over  the  subordinate  body 
and  for  the  purpose  of  (a)  correcting  cor¬ 
ruption  or  financial  malpractice,  (b)  as¬ 
suring  the  performance  of  negotiated 
agreements  or  other  duties  of  a  repre¬ 
sentative  of  employees,  (c)  restoring 
democratic  procedures,  or  (d)  otherwise 
carrying  out  the  legitimate  objects  of 
such  labor  organization. 

§  204.27  Prohihited  acts  relating  to  sub¬ 
ordinate  body  under  trusteeship. 

During  any  period  when  a  subordinate 
body  of  a  labor  organization  is  in  trustee¬ 
ship,  (a)  the  votes  of  delegates  or  other 
representatives  from  such  body  in  any 
convention  or  election  of  officers  of  the 
labor  organization  shall  not  be  counted 
unless  the  representatives  have  been 
chosen  by  secret  ballot  in  an  election  in 
which  all  the  members  in  good  standing 
of  such  subordinate  body  were  eligible  to 
participate;  and  (b)  no  current  receipts 
or  other  funds  of  the  subordinate  body 
except  the  normal  per  capita  tax  and 
assessments  payable  by  subordinate 
bodies  not  in  trusteeship  shall  be  trans¬ 
ferred  directly  or  indirectly  to  the  labor 
organization  which  has  imposed  the 
trusteeship;  Provided,  however.  That 
nothing  contained  in  this  section  shall 
prevent  the  distribution  of  the  assets  of  a 
labor  organization  in  accordance  with 
its  constitution  and  bylaws  upon  the 
bona  fide  dissolution  thereof. 
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§  204.28  Presumption  of  validity. 

In  any  proceeding  involving  §  204.26,  a 
trusteeship  established  by  a  labor  organi¬ 
zation  in  conformity  with  the  procedural 
requirements  of  its  constitution  and  by¬ 
laws  and  authorized  or  ratified  after  a 
fair  hearing  either  before  the  executive 
trusteeship  established  by  a  labor  organi- 
board  or  before  such  other  body  as  may 
be  provided  in  accordance  with  its  con¬ 
stitution  and  bylaws  shall  be  presumed 
valid  for  a  period  of  18  months  from  the 
date  of  its  establishment  and  shall  not  be 
subject  to  attack  during  such  period  ex¬ 
cept  upon  clear  and  convincing  proof 
that  the  trusteeship  was  not  established 
or  maintained  in  good  faith  for  purposes 
allowable  under  §  204.26.  After  the  ex¬ 
piration  of  18  months  the  trusteeship 
shall  be  presumed  invalid  in  any  such 
proceeding,  unless  the  labor  organization 
shall  show  by  clear  and  convincing  proof 
that  the  continuation  of  the  trusteeship 
is  necessary  for  a  purpose  allow£d}le 
imder  §  204.26. 

Ejections 

§  204.29  Exertion  of  officers. 

Every  labor  organization  subject  to  the 
order  shall  conduct  p>eriodic  elections  of 
oflBcers  in  a  fair  and  democratic  manner. 
All  elections  of  officers  shall  be  governed 
by  the  standards  prescribed  in  sections 
401  (a),  (b),  (c),  (d),  (e),  (f)  and  (g) 
of  the  LMRDA  to  the  extent  that  such 
standards  are  relevant  to  elections  held 
pursuant  to  the  order. 

Additional  Provisions  Applicable 
§  204.30  Removal  of  elected  officers. 

When  an  elected  officer  of  a  local  la¬ 
bor  organization  is  charged  with  serious 
misconduct  and  the  constitution  and 
bylaws  of  such  organization  do  not  pro¬ 
vide  an  adequate  procedure  meeting  the 
standards  of  §  417.2(e)  of  this  title  for 
removal  of  such  officer,  the  labor  or¬ 
ganization  shall  follow  a  procedure 
which  meets  those  standards.  A  labor 
organization  which  has  adequate  pro¬ 
cedures  in  its  constitution  and  bylaws 
shall  follow  those  procedures. 

§  204.31  Maintenance  of  fiscal  integrity 
in  the  conduct  of  the  affairs  of  labor 
organizations. 

The  standards  of  fiduciary  responsi¬ 
bility  prescribed  in  section  501(a)  of  the 
LMRDA  are  incorporated  into  this  sub¬ 
part  by  reference  and  made  a  part  here¬ 
of. 

§  204.32  Provision  for  accounting  and 
financial  controls. 

Every  labor  organization  shall  pro¬ 
vide  accounting  and  financial  controls 
necessary  to  assure  the  maintenance  of 
fiscal  integrity. 

§  204.33  Prohibition  of  conflicts  of  in¬ 
terest. 

(a)  No  officer  or  agent  of  a  labor  or¬ 
ganization  shall,  directly  or  indirectly 
through  his  spouse,  minor  child,  or 
otherwise  (1)  have  or  acquire  any  pe¬ 
cuniary  or  personal  interest  which  would 
conflict  with  his  fiduciary  obligation  to 


such  labor  organization,  or  (2)  mgage 
in  any  business  or  financial  transaction 
which  conflicts  with  his  fiduciary  obli¬ 
gation. 

(b)  Actions  prohibited  by  paragraph 
(a)  of  this  section  include,  but  are  not 
limited  to,  buying  from,  selling,  or  leas¬ 
ing  directly  or  indirectly  to,  or  otherwise 
dealing  with  the  labor  organization,  its 
affiliates,  subsidituies,  or  trusts  in  which 
the  labor  organization  is  interested,  or 
having  an  interest  in  a  business  any  part 
of  which  consists  of  such  dealings,  ex¬ 
cept  bona  fide  investments  of  the  kind 
exempted  from  reporting  imder  section 
202(b)  of  the  LMRDA.  The  receipt  of 
salaries  and  reimbursed  expenses  for 
services  actually  performed  or  expenses 
actually  incurred  in  carrying  out  the 
duties  of  the  officer  or  agent  is  not  pro¬ 
hibited. 

§  204.34  Loans  to  officers  or  employees. 

No  labor  organization  shall  directly 
or  indirectly  make  any  loan  to  any  officer 
or  employee  of  such  organization  which 
results  in  a  total  indebtedness  on  the 
part  of  such  officer  or  employee  to  the 
labor  organization  in  excess  of  $2,000. 

§  204.35  Bonding  requirements. 

Ehrery  officer,  agent,  shop  steward,  or 
other  representative  or  employee  of  any 
labor  organization  subject  to  the  order 
(other  than  a  labor  organization  whose 
property  and  annual  financial  receipts  do 
not  exceed  $5,000  in  value) ,  or  of  a  trust 
in  which  a  labor  organization  is  inter¬ 
ested,  who  handles  fimds  or  other  prop¬ 
erty  thereof  shall  be  bonded  in  accord¬ 
ance  with  the  principles  of  section  502 
(a)  of  the  LMRDA.  In  enforcing  this  re¬ 
quirement  the  Assistant  Secretary  will 
be  guided  by  the  interpretations  and 
policies  followed  by  the  Department  of 
Labor  in  applying  the  provisions  of  sec¬ 
tion  502(a)  of  the  LMRDA. 

§  204.36  Prohibitions  againM  certain 
persons  holding  office  or  employ¬ 
ment. 

The  prohibitions  against  holding  office 
or  employment  in  a  labor  organization 
contained  in  section  504(a)  of  the 
LMRDA  are  incorporated  into  this  sub- 
pait  by  reference  and  made  a  part 
hereof.  The  prohibitions  shall  also  be  ap¬ 
plicable  to  any  person  who  has  been  con¬ 
victed  of.  or  who  has  served  any  part  of 
a  prison  term  resulting  from  his  convic¬ 
tion  of,  violating  18  n.S.C.  1001  by  mak¬ 
ing  a  false  statement  in  any  report  re¬ 
quired  to  be  filed  pursuant  to  this  sub¬ 
part,  or  who  has  b^n  determined  by  the 
Assistant  Secretary  after  an  appropriate 
proceeding  pursuant  to  §S  204.66  through 
204.92  to  have  willfully  violated  $  204.27: 
Provided,  however.  That  the  duties  and 
responsibilities  of  the  Board  of  Parole  of 
the  U.8.  Department  of  Justice  under 
section  504(a)  of  the  LMRDA  shall  be 
assumed  under  this  section  by  the  Assist¬ 
ant  Secretary  or  such  other  person  as 
he  may  designate  for  the  purpose  of  de¬ 
termining  whether  it  would  not  be  con¬ 
trary  to  the  order  and  this  section  to 
to  permit  a  person  barred  from  holding 
office  or  employment  to  hold  such  office 
or  emplojrment. 


§  204.37  Prohibition  of  certain  disci¬ 
pline. 

No  labor  organization  or  any  officer, 
agent,  shop  steward,  or  other  representa¬ 
tive  or  any  raiployee  thereof  shall  fine, 
suspend,  expel,  or  otherwise  discipline 
any  of  its  members  for  exercising  any 
right  to  which  he  is  entitled  under  the 
provisions  of  the  order  of  this  chapter. 

§  204.38  Deprivation  of  rights  under 
the  order  by  violence  or  threat  of 
violence. 

No  labor  organization  or  any  officer, 
agent,  shop  steward,  or  other  representa¬ 
tive  or  any  employee  thereof  shall  use, 
conspire  to  use,  or  threaten  to  use  force 
or  violence  to  restrain,  coerce,  or  intimi¬ 
date,  or  attempt  to  restrain,  coerce,  or 
intimidate  any  member  of  a  labor  or¬ 
ganization  for  the  purpose  of  interfering 
with  or  preventing  the  exercise  of  any 
right  to  which  he  is  entitled  under  the 
provisions  of  the  order  or  of  this  chapter. 

Subpart  B — Proceedings  for  Enforcing 
Standards  of  Conduct 

§  204.50  Investigations. 

When  he  believes  it  necessary  in  order 
to  determine  whether  any  person  has 
violated  or  is  about  to  violate  any  provi¬ 
sions  of  this  part  (other  than  §  204.2, 
Bill  of  Rights  of  members  of  labor  or¬ 
ganizations  or  §  204.37,  Prohibition  of 
certain  discipline)  the  Director  shall 
cause  an  investigation  to  be  conducted. 
The  authority  to  investigate  possible  vio¬ 
lations  of  this  part  (other  than  §§  204.2 
or  204.37)  shall  not  be  contingent  upon 
receipt  of  a  ccanplaint. 

§  204.51  Inspection  of  records  and  ques¬ 
tioning. 

In  connection  with  such  investigation 
an  Area  Director  or  his  representative 
may  inspect  such  records  and  question 
such  persons  as  he  may  deem  necessary 
to  enable  him  to  determine  the  relevant 
facts.  Every  labor  organization,  its  offi¬ 
cers,  employees,  agents,  or  representa¬ 
tives  shall  cooperate  fully  in  any  investi¬ 
gation  and  shall  testify  and  produce  the 
records  or  other  documents  requested  in 
connection  with  the  investigation.  This 
section  shall  be  enforced  in  accordance 
with  the  procedures  in  §§  204.66  through 
204.92. 

§  204.52  Report  of  investigation. 

The  Area  Director’s  report  of  investi¬ 
gation  (except  those  relating  to  com¬ 
plaints  under  §  204.2,  Bill  of  Rights  of 
members  of  labor  organizations  or 
§  204.37,  Prohibition  of  certain  disci¬ 
pline)  shall  be  submitted  through  the 
Assistant  Regional  Director  to  the  Di¬ 
rector,  who  may  report  to  interested  per¬ 
sons  concerning  any  matter  which  he 
deems  to  be  appropriate  as  a  result  of 
such  an  investigation. 

§  204.53  Filing  of  complaints. 

A  complaint  alleging  violations  of  this 
part  may  be  filed  with  any  area  office, 
or  any  other  office  of  the  Labor-Manage¬ 
ment  Services  Administration. 
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Proceduris  iNVOLvntG  Bill  of  Rights 
OR  Prohibited  Discipline 

§  204.54  ComplainU  alleging  violations 
of  §  204.2,  Bill  of  Rights  of  mem* 
bers  of  labor  organizations  or 
§  204.37,  prohibition  of  certain  dis¬ 
cipline. 

Any  member  of  a  labor  organization 
whose  rights  under  the  provisions  of 
S  204.2  or  $  204.37  are  alleged  to  have 
been  Infringed  or  violated,  may  file  a 
complaint  in  accordance  with  S  204.53: 
Provided,  however.  That  such  member 
may  be  required  to  exhaust  reasonable 
hearing  procedures  (but  not  to  exceed  a 
4-month  lapse  of  time)  within  such 
organization. 

§  204.55  Content  of  complaint. 

(a)  The  complaint  shall  contain  ap¬ 
propriate  identifying  information  and  a 
clear  and  concise  statement  of  the  facts 
constituting  the  alleged  violation. 

(b)  The  complainant  shall  submit 
with  his  complaint  a  statement  setting 
forth  the  procedures,  if  any,  invoked  to 
remedy  the  alleged  violation,  including 
the  dates  when  such  procedures  were 
invoked  and  copies  of  any  written  ruling 
or  decision  which  he  has  received. 

§  204.56  Service  on  respondent. 

Upon  the  filing  of  a  complaint,  a  copy 
of  the  complaint  shall  be  served  upon  the 
respondent,  and  a  written  statement  of 
such  service  shall  be  furnished  to  the 
Area  Director. 

§  204.57  Additional  information  and 
report. 

Upon  the  filing  of  a  complaint  pursu¬ 
ant  to  S§  204.54-204.56,  the  Area  Director 
shall  obtain  such  additional  information 
as  he  deems  necessary  and  shall  report 
the  essential  facts,  the  positions  of  the 
parties,  and  any  offers  of  settlement  to 
the  Assistant  Regional  Director. 

§  204.58  Dismissal  of  complaint. 

If  the  Assistant  Regional  Director, 
after  receipt  of  a  report  of  the  Area  Di¬ 
rector  pursuant  to  !  204.57,  determines 
that  a  reasonable  basis  for  the  complaint 
has  not  been  established,  or  that  an  offer 
of  settlement  satisfactory  to  the  com¬ 
plainant  has  been  made,  he  may  dismiss 
the  complaint.  If  he  dismisses  the  com¬ 
plaint,  he  shall  furnish  the  complainant 
with  a  written  statement  of  the  grounds 
for  dismissal,  sending  a  copy  of  the  state¬ 
ment  to  the  respondent. 

§  204.59  Review  of  dismissal. 

The  complainant  may  obtain  a  review 
of  such  action  by  filing  a  request  for 
review  with  the  Assistant  Secretary 
within  ten  (10)  days  of  service  of  the 
notice  of  dismissal.  A  copy  of  such  re¬ 
quest  shall  be  served  on  the  Assistant 
Regional  Director  and  the  respondent, 
and  a  statement  of  service  shall  be  filed 
with  the  Assistant  Secretary.  The  request 
for  review  shall  contain  a  complete  state¬ 
ment  of  the  facts  and  reasons  upon 
which  a  request  is  based. 


§  204.60  Actionable  complaint. 

If  it  appears  to  the  Assistant  Regionsd 
Director  that  there  is  a  reasonable  basis 
for  the  complaint,  and  that  no  offer  of 
settlement  satisfactory  to  the  complain¬ 
ant  has  been  made,  he  shall  cause  a 
notice  of  hearing  to  be  issued  and  served 
on  both  the  complainant  and  the  labor 
organization. 

§  204.61  Notice  of  hearing. 

The  notice  of  hearing  shall  include: 

(a)  A  copy  of  the  complaint; 

(b)  A  statement  of  the  time  and  place 
of  the  hearing  which  shall  be  not  less 
than  10  days  after  service  of  notice  of 
the  hearing,  except  in'  extraordinary 
circumstances; 

(c)  A  statement  of  the  nature  of  the 
hearing ;  and 

(d)  A  statement  of  the  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held. 

§  204.62  Hearing  procedures. 

The  proceedings  following  issuance 
of  the  notice  of  hearing  shall  be  as  pro¬ 
vided  in  §9  203.11  through  203.27  of  this 
chapter,  except  that  under  9  203.16(f) 
the  Administrative  Law  Judge  rather 
than  the  Assistant  Regional  Director 
shall  take  appropriate  action  on  offers  of 
settlement. 

Election  of  Officers 

§  204.63  Complaints  alleging  violations 
of  §  204.29,  election  of  officers. 

(a)  A  member  of  a  labor  organization 
may  file  a  complaint  alleging  violations 
of  9  204.29  within  1  calendar  month  after 
he  has  (1)  exhausted  the  remedies  avail¬ 
able  under  the  constitution  and  bylaws 
of  the  labor  organization  and  of  any 
parent  body,  or  (2)  invoked  such  avail¬ 
able  remedies  without  obtaining  a  final 
decision  within  3  calendar  months  of 
such  Invocation. 

(b)  The  complaint  shall  contain  a  clear 
and  concise  statement  of  the  facts  con¬ 
stituting  the  alleged  violation  (s)  and  a 
statement  of  what  remedies  have  been 
invoked  imder  the  constitution  and  by¬ 
laws  of  the  labor  organization  and  when 
such  remedies  were  invoked. 

(c)  The  complainant  shall  submit  with 
his  complaint  a  copy  of  any  ruling  or 
decision  he  has  received  in  connection 
with  the  subject  matter  of  his  complaint. 

§  204.64  Investigations;  dismissal  of 
complaint. 

(a)  If  it  is  determined  after  prelimi¬ 
nary  inquiry  that  a  complaint  is  deficient 
in  any  of  the  following  respects,  the  Area 
Director  shall  conduct  no  investigation: 
(1)  The  complainant  is  not  a  member  of 
the  labor  organization  which  conducted 
the  election  being  challenged;  (2)  the 
labor  organization  is  not  sufbject  to  Ex¬ 
ecutive  Order  11491,  as  amended;  (3)  the 
election  was  not  a  regular  periodic  elec¬ 
tion  of  officers;  (4)  the  allegations,  if 
true,  do  not  constitute  a  violation  or  vio¬ 
lations  of  9  204.29;  (5)  the  complainant 
has  not  complied  with  the  requirements 
of  9  204.63(a). 


(b)  If  investigation  discloses  (1)  that 
there  has  been  no  violation  or  (2)  that 
a  violation  has  occurred  but  was  not  of 
the  kind  that  may  have  affected  the  out¬ 
come  or  (3)  that  a  violation  has  occurred 
but  has  been  remedied,  the  Director  shall 
issue  a  determination  dismissing  the 
complaint  and  stating  the  reasons  for  his 
action. 

§  204.65  Procedures  following  action¬ 
able  complaint. 

(a)  If  the  Director  concludes  that 
there  is  probable  cause  to  believe  that  a 
violation  has  occurred  and  has  not  been 
remedied  and  may  have  affected  the  out¬ 
come  of  the  election,  he  shall  proceed  in 
accordance  with  99  204.66  through  204.92. 

(b)  The  challenged  election  shall  be 
presumed  valid  pending  a  final  decision 
thereon  by  the  Assistant  Secretary,  and 
in  the  interim  the  affairs  of  the  organi¬ 
zation  shall  be  conducted  by  the  officers 
elected  or  in  such  other  manner  as  its 
constitution  and  bylaws  may  provide. 

Other  Enforcement  Proceedings 

§  204.66  Procedures  for  institution  of 
enforcement  proceedings. 

Whenever  it  appears  to  the  Director 
that  a  violation  of  this  part  (other  than 
9  204.2,  Bill  of  Rights  of  members  of  la¬ 
bor  organizations  or  9  204.37,  Prohibition 
of  certain  discipline)  has  occurred  and 
has  not  been  remedied,  he  shall  immedi¬ 
ately  notify  any  appropriate  person  and 
labor  organization.  Witiiln  ten  (10)  days 
following  receipt  of  such  notification,  any 
such  person  or  labor  organization  may 
request  a  conference  with  the  Director 
or  his  representatives  concerning  such  al¬ 
leged  violation.  At  any  such  conference, 
the  Director  may  enter  into  an  agreement 
providing  for  appropriate  remedial  ac¬ 
tion.  If  no  person  or  labor  organization 
requests  such  a  conference,  or  upon  fail- 
iu*e  to  reach  agreement  following  any 
such  conference,  the  Director  shall  in¬ 
stitute  enforcement  proceedings  by  filing 
a  complaint  with  the  Chief  Administra¬ 
tive  Law  Judge,  U.S.  Department  of  La¬ 
bor,  and  shall  cause  a  copy  of  the  com¬ 
plaint  to  be  served  on  each  respondent 
named  therein. 

§  204.67  Standards  complaint ;  initiation 
of  proceedings. 

A  complaint  filed  under  9  204.66  shall 
constitute  the  institution  of  a  formal  en¬ 
forcement  proceeding  in  the  name  of  the 
Director,  who  shall  be  the  only  complain¬ 
ing  par^  in  the  proceeding  and  shall, 
where  he  believes  it  appropriate,  refrain 
from  disclosing  the  identity  of  any  per¬ 
son  who  called  the  violation  to  his  atten¬ 
tion  (except  in  proceedings  involving  vi¬ 
olations  of  section  204.29,  Election  of  Offi¬ 
cers).  The  complaint  shall  include  the 
following: 

(a)  The  name  and  identity  of  each 
respondent. 

(b)  A  clear  and  concise  statement  of 
the  facts  alleged  to  constitute  violations 
of  the  order  or  of  this  part. 

(c)  A  statement  of  the  relief  requested. 

(d)  In  any  complaint  filed  by  the  Di¬ 
rector  on  the  basis  of  a  complaint  re- 
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ceived  from  a  member  of  a  labor  orgsmi 
zation  pursuant  to  §  204.63,  a  statement 
setting  forth  the  procedures,  if  any,  fol¬ 
lowed  to  invoke  available  remedies,  in¬ 
cluding  the  dates  when  such  procedures 
were  invoked,  and  the  substance  of  any 
ruling  or  decision  received  by  the  com¬ 
plaining  member  from  the  labor  Srgani- 
zation  or  any  parent  body. 

§  204.68  Administrative  Law  Judge. 

Elach  enforcemwit  proceeding  insu 
tuted  pursuant  to  this  part  shall  be  con¬ 
ducted  before  an  Administrative  Law 
Judge  designated  by  the  Chief  Adminis¬ 
trative  Law  Judge. 

§  204.69  Answer. 

(a)  Within  twenty  (20)  days  frwn  the 
service  of  the  complaint  the  respondent 
shall  file  an  answer  thereto  with  the 
Chief  Administrative  Law  Judge  and 
shall  serve  a  copy  on  all  parties.  The  an¬ 
swer  shall  be  signed  by  the  respondent 
or  his  attorney. 

(b)  The  answer  (1)  shall  contain  a 
statement  of  the  facts  which  constitute 
the  grounds  of  defense,  and  shall  specif¬ 
ically  admit,  explain,  or  deny  each  of  the 
allegations  of  the  complaint  unless  the 
respondent  is  without  knowledge,  in 
which  case  the  answer  shall  so  state:  or 

(2)  shall  state  that  the  respondent  ad¬ 
mits  all  of  the  allegations  in  the  com¬ 
plaint.  Failure  to  file  an  answer  to  or 
plead  specifically  to  any  allegation  in  the 
compaint  shall  constitute  an  admission 
of  such  allegation. 

§  204.70  Procedure  upon  admission  of 
facts. 

The  admission,  of  all  the  material  alle¬ 
gations  of  fact  in  the  complaint  shall 
constitute  a  waiver  of  hearing.  Upon 
such  admission,  the  Administrative  Law 
Judge  without  further  hearing  shall  pre¬ 
pare  his  recommended  decision  and  or¬ 
der  in  which  he  shall  adc^t  as  his  pro¬ 
posed  findings  of  fact  the  material  facts 
alleged  in  the  complaint. 

§  204.71  Motions  and  requests. 

(a)  Motions  and  requests  made  prior 
to  the  hearing  shall  be  filed  with  the 
Chief  Administrative  Law  Judge.  An 
original  and  two  c(vies  of  such  motions 
and  requests  shall  be  filed  and  the  mov¬ 
ing  party  shall  serve  a  copy  mi  all  other 
parties.  Motions  during  the  course  of 
the  hearing  may  be  stated  orally  or  filed 
in  writing  and  ^all  be  made  part  of  the 
record.  Each  motion  shall  state  the  par¬ 
ticular  order,  ruling,  or  action  desired, 
and  the  grounds  therefor.  The  Adminis¬ 
trative  Law  Judge  is  authorized  to  rule 
upon  all  motions  made  prior  to  the  filing 
of  his  report. 

(b)  A  party  may  request  the  attend¬ 
ance  of  witnesses  and/or  the  production 
of  documents  at  a  hearing  held  pursuant 
to  this  part,  by  written  application  be¬ 
fore  the  hearing  or  orally  during  the 
hearing.  Copies  of  an  application  filed 
before  the  opening  of  the  hearing  shall 
be  served  on  the  other  parties,  who  may 
file  written  objections  to  the  request 


within  five  (5)  days  after  such  service. 
The  Administrative  Law  Judge,  after 
consideration  of  any  objections,  shall 
grant  the  request  provided  the  specified 
testimony,  and/or  documents  appear  to 
be  necessary  to  the  matters  under  in¬ 
vestigation.  If  the  Administrative  Law 
Judge  denies  the  request  he  shall  set 
forth  the  basis  for  his  ruling.  Upon  the 
failure  of  any  party  or  oflBcer  or  employee 
of  any  party  to  comply  with  such  a  re¬ 
quest  which  has  been  granted  by  the  Ad¬ 
ministrative  Law  Judge,  the  Administra¬ 
tive  Law  Judge  and  the  Assistant  Secre¬ 
tary  may  disregard  all  related  evidence 
offered  by  the  party  failing  to  comply 
with  the  request  or  take  such  other  ac¬ 
tion  as  may  be  appropriate. 

§  204.72  Notice  of  hearing. 

The  Chief  Administrative  Law  Judge 
shall  issue  and  cause  to  be  served  upon 
each  of  the  parties  a  notice  of  hearing. 
The  notice  of  hearing  shall  include  the 
following: 

(a)  The  name  and  identity  of  each 
party  and  the  case  number. 

(b)  A  statement  of  the  authority  and 
jurisdiction  imder  which  the  hearing  is 
to  be  held. 

(c)  A  statement  of  the  time  and  place 
of  the  hearing  which  shall  be  not  less 
than  ten  ((10)  days  after  service  of  the 
notice  of  hearing. 

§  204.73  Prehearing  conferences. 

(a)  Upon  his  own  motion  or  the  mo¬ 
tion  of  the  parties,  the  Administrative 
Law  Judge  may  direct  the  parties  or 
their  counsel  to  meet  with  him  for  a  con¬ 
ference  to  consider: 

(1)  Simplification  of  the  issues: 

(2)  Necessity  or  desirability  of  amend¬ 
ments  to  pleadings  for  purposes  of  clar¬ 
ification,  simplification,  or  limitations: 

(3)  Stipulations,  admissions  of  fact, 
and  of  contents  and  authenticity  of 
documents: 

(4)  Limitation  of  the  number  of  ex¬ 
pert  witnesses:  and 

(5)  Such  other  matters  as  may  tend  to 
expedite  the  disposition  of  the  pro¬ 
ceeding. 

(b)  The  record  shall  show  the  matters 
disposed  of  by  order  and  by  agreement 
in  such  prehearing  conferences.  The  sub¬ 
sequent  course  of  the  proceeding  shall  be 
controlled  by  such  action. 

Hearing  and  Related  Matters 
§  204.74  Conduct  pf  hearing. 

Hearings  shall  be  conducted  by  an  Ad¬ 
ministrative  Law  Judge  and  shall  be  open 
to  the  public  unless  otherwise  ordered  by 
the  Administrative  Law'  Judge. 

§  204.75  Intervention. 

Any  person  desiring  to  intervene  in 
any  appropriate  proceeding  as  a  party 
respondent  shall  file  a  motion  in  writing 
or,  if  made  at  the  hearing,  may  move 
orally  on  the  record,  stating  the  grounds 
upon  which  such  person  claims  an  in¬ 
terest.  Such  a  motion  shall  be  filed  with 
the  Administrative  Law  Judge  who  shall 
rule  upon  such  motion. 


§  204.76  Duties  and  powers  of  the  Ad¬ 
ministrative  Law  Judge. 

It  shall  be  the  duty  of  the  Administra¬ 
tive  Law  Judge  to  inquire  fully  into  the 
facts  as  they  relate  to  the  matter  before 
him.  Upon  assignment  to  him  and  before 
transfer  of  the  case  to  the  Assistant 
Secretary,  the  Administrative  Law  Judge 
shall  have  the  authority  to: 

(a)  Grant  requests  for  appearance  of 
witnesses  or  production  of  documents: 

(b)  Rule  upon  offers  of  proof  and  re¬ 
ceive  relevant  evidence: 

(c)  Take  or  cause  depositions  to  be 
taken  whenever  the  ends  of  justice  would 
be  served  thereby: 

(d)  Limit  lines  of  questioning  or  testi¬ 
mony  which  are  immaterial,  irrelevant, 
or  unduly  repetitious: 

(e)  Regulate  the  course  of  the  hear¬ 
ing,  and  if  appropriate,  exclude  from  the 
hearing  persons  who  engage  in  miscon¬ 
duct  and  strike  all  related  testimony  of 
witnesses  refusing  to  answer  any  ques¬ 
tions  ruled  to  be  proper: 

(f)  Hold  conferences  fpr  the  settle¬ 
ment  or  simplification  of  the  issues  by 
consent  of  the  parties  or  upon  his  own 
motion: 

(g)  Dispose  of  procedural  requests,  mo¬ 
tions,  or  similar  matters  which  shall  be 
made  part  of  the  record  of  the  proceed¬ 
ing:  also  to  recommend  dismissal  of  cases 
or  portions  thereof,  and  to  order  hear¬ 
ings  reopened  prior  to  issuance  of  the 
Administrative  Law  Judge’s  recom¬ 
mended  decision  and  order: 

(h)  Examine  and  cross-examine  wit¬ 
nesses  and  to  introduce  into  the  record 
documentary  or  other  evidence: 

(i)  Request  the  parties  at  any  time 
during  the  hearing  to  state  their  respec¬ 
tive  positions  concerning  any  issue  in  the 
case  or  theory  in  support  thereof : 

(j)  Continue,  at  his  discretion,  the 
hearing  from  day-to-day,  or  adjourn  it 
to  a  later  date  or  to  a  different  place,  by 
announcement  thereof  at  the  hearing  or 
by  other  appropriate  notice: 

(k)  Prepare,  serve,  and  submit  his 
recommended  decision  and  order  pursu¬ 
ant  to  §  204.88. 

(l)  Take  official  notice  of  any  material 
fact  not  appearing  in  evidence  in  the 
record,  which  is  among  the  traditional 
matters  of  judicial  notice  and  also  con¬ 
cerning  which  the  Department  by  reason 
of  its  functions  is  presumed  to  be  expert: 
Provided,  That  the  parties  shall  be  given 
adequate  notice,  at  the  hearing  or  by 
reference  in  the  'Administrative  Law 
Judge’s  recommended  decision  and  order 
of  the  matters  so  noticed,  and  shall  be 
given  adequate  opportunity  to  show  the 
contrary. 

(m)  Correct  or  approve  proposed  cor¬ 
rections  of  the  official  transcript  when 
deemed  necessary. 

(n)  Take  any  other  action  necessary 
under  the  foregoing  and  not  prohibited 
by  these  regulations. 

§  204.77  Rights  of  parties. 

Any  party  shall  have  the  right  to  ap¬ 
pear  at  such  hearing  in  person,  by  coun¬ 
sel,  or  by  other  representative,  to  ex- 
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amine  and  cross-examine  witnesses,  and 
to  introduce  into  the  record  documen¬ 
tary  or  other  relevant  evidence,  except 
that  the  participation  of  any  p€u*ty  shall 
be  limited  to  the  extent  prescribed  by 
the  Administrative  Law  Judge.  Two  (2) 
copies  of  documentary  evidence  shall  be 
submitted  and  a  copy  furnished  to  each 
of  the  other  parties.  Stipulations  of  fact 
may  be  introduced  in  evidence  with  re¬ 
spect  to  any  issue. 

§  204.78  Rules  of  evidence. 

'  The  technical  rules  of  evidence  do  not 
apply.  Any  evidence  may  be  received,  ex¬ 
cept  that  an  Administrative  Law  Judge 
may  exclude  any  evidence  or  offer  of 
proof  which  is  immaterial.  Irrelevant, 
unduly  repetitious,  or  customarily  privi¬ 
leged.  Every  party  shall  have  a  right  to 
present  his  case  by  oral  and  documen¬ 
tary  evidence  and  to  submit  rebuttal 
evidence. 

§  204.79  Burden  of  proof. 

The  Director  in  asserting  a  violation  of 
the  order  shall  have  the  burden  of 
proving  the  allegations  of  the  complaint 
by  a  preponderance  of  the  evidence. 

§  204.80  Unavailability  of  Administra¬ 
tive  Law  Judges. 

In  the  event  the  Administrative  Law 
Judge  designated  to  conduct  the  hearing 
becomes  unavailable,  the  Chief  Adminis¬ 
trative  Law  Judge  shall  designate 
another  Administrative  Law  Judge  for 
the  purpose  of  further  hearing  or  is¬ 
suance  of  a  recommended  decision  and 
order  on  the  record  as  made,  or  both. 

§  204.81  Objection  to  conduct  of  bear¬ 
ing. 

(a)  Any  objection  with  respect  to  the 
conduct  of  the  hearing,  including  any 
objection  to  the  introduction  of  evidence, 
may  be  stated  orally  or  in  writing  ac¬ 
companied  by  a  short  statement  of  the 
grounds  for  such  objection,  and  included 
in  the  record.  No  such  objection  shall  be 
deemed  waived  by  further  participation 
in  the  hearing.  Such  objection  shall  not 
stay  the  conduct  of  the  hearing. 

(b)  Automatic  exceptions  will  be 
allowed  to  all  adverse  rulings.  Rulings 
by  the  Administrative  Law  Judge  shall 
not  be  appealed  prior  to  the  transfer  of 
the  case  to  the  Assistant  Secretary,  but 
shall  be  considered  by  the  Assistant 
Secretary  only  upon  the  filing  of  excep¬ 
tions  to  the  Administrative  Law  Judge’s 
recommended  decision  and  order  in  ac¬ 
cordance  with  §  204.88. 

§  204.82  Motions  after  a  hearing. 

All  motions  made  after  the  transfer 
of  the  case  to  the  Assistant  Secretary, 
except  motions  to  correct  the  record, 
under  §  204.76(m),  shall  be  made  in 
writing  to  the  Assistant  Secretary.  The 
moving  party  shall  serve  a  copy  of  all 
motion  papers  on  all  other  parties.  A 
statement  of  service  shall  accompany  the 
motion.  Answers,  if  any,  must  be  served 
on  all  parties  and  the  original  thereof, 
together  with  two  (2)  copies  and  state¬ 
ment  of  service,  shall  be  filed  with  the 
Assistant  Secretary  after  the  hearing, 
within  five  (5)  days  after  service  of  the 


moving  papers  unless  it  is  otherwise 
directed. 

§  204.83  Waiver  of  objections. 

Any  objection  not  duly  urged  before 
an  Administrative  Law  Judge  shall  be 
deemed  waived. 

§  204.84  Oral  argument  at  the  hearing. 

Any  party  shall  be  entitled,  upon  re¬ 
quest,  to  a  reasonable  period  prior  to 
the  close  of  the  hearing  for  oral  argu¬ 
ment,  which  shall  be  included  in  the 
official  transcript  of  the  hearing. 

§  204.85  Transcript. 

An  official  reporter  shall  make  the  only 
official  transcript  of  such  proceedings. 
Copies  of  the  official  transcript  will  be 
provided  to  the  parties,  in  accordance 
with  the  provisions  of  29  CFR  70.62(c), 
or  they  may  be  examined  in  the  Area 
Office  in  whose  geographic  jurisdiction 
the  hearing  has  been  held. 

§  204.86  Filing  of  brief. 

Any  party  desiring  to  submit  a  brief 
to  the  Administrative  Law  Judge  shall 
file  the  original  and  two  (2)  copies  within 
seven  (7)  days  after  the  close  of  the 
hearing:  Provided,  however.  That  prior 
to  the  close  of  the  hearing  and  for  good 
cause,  the  Administrative  Law  Judge  may 
grant  a  reasonable  extension  of  time. 
Copies  of  such  brief  shall  be  served  on 
all  of  the  parties  to  the  proceeding.  Re¬ 
quests  for  additional  time  in  which  to 
file  a  brief  imder  authority  of  this  sec¬ 
tion  made  after  the  hearing  shall  be 
made  in  writing  to  the  Administrative 
Law  Judge  and  copies  thereof  served  on 
the  other  parties.  A  statement  of  such 
service  shall  be  fiimished.  A  request  for 
extension  of  time  shall  be  received  not 
later  than  three  (3)  days  before  the  date 
such  briefs  are  due.  In  the  absence  of  the 
Administrative  Law  Judge  such  requests 
shall  be  ruled  upon  by  the  Chief  Adminis¬ 
trative  Law  Judge.  No  reply  brief  may  be 
filed  except  by  permission  of  the  Admin¬ 
istrative  Law  Judge. 

§  204.87  Proposed  findings  and  conclu¬ 
sions. 

Within  ten  (10)  days  following  the 
close  of  the  hearing,  the  parties  may  sub¬ 
mit  proposed  findings  and  conclusions  to 
the  Administrative  Law  Judge,  together 
with  supporting  reasons  therefor,  which 
shall  become  part  of  the  record. 

§  204.88  Submission  of  the  Administra¬ 
tive  Law  Judge’s  recommended  deci¬ 
sion  and  order  to  the  Assistant  Sec¬ 
retary  ;  exceptions. 

(a)  After  the  close  of  the  hearing,  and 
the  receipt  of  briefs,  or  findings  and  con¬ 
clusions,  if  any,  the  Administrative  Law 
Judge  shall  prepare  his  recommended 
decision  and  order  expeditiously.  The 
recommended  decision  and  order  shall 
contain  findings  of  fact,  conclusions,  and 
the  reasons  or  basis  therefor  including 
credibility  determinations,  and  recom¬ 
mendations  as  to  the  disposition  of  the 
case  Including  the  remedial  action  to  be 
taken. 

(b)  The  Administrative  Law  Judge 
shall  cause  his  recommended  decision 
and  order  to  be  served  prcmiptly  on  all 


parties  to  the  proceeding.  Thereafter,  the 
Administrative  Law  Judge  shall  transfer 
the  case  to  the  Assistant  Secretary  in¬ 
cluding  his  recommended  decision  and 
order  and  the  record.  The  record  shall 
include  the  members  complaint,  the 
standards  complaint,  notice  of  hearing, 
motions,  rulings,  orders,  official  trans¬ 
cript  of  the  hearing,  stipulations,  objec¬ 
tions.  depositions,  e^ibits,  documentary 
evidence  and  any  briefs  or  other  docu¬ 
ments  submitted  by  the  parties. 

(c)  An  original  and  two  (2)  copies  of 
any  exceptions  to  the  Administrative  Law 
Judge’s  recommended  decision  and  order 
may  be  filed  by  any  party  with  the  As¬ 
sistant  Secretary  within  ten  (10)  days 
after  service  of  the  recommended  deci¬ 
sion  and  order:  Provided,  however.  That 
the  Assistant  Secretary  may  for  good 
cause  shown  extend  the  time  for  filing 
such  exceptions.  Requests  for  additional 
time  in  which  to  file  exceptions  shall  be 
in  writing,  and  copies  thereof  shall  be 
served  on  the  other  parties.  Requests 
for  extension  of  time  must  be  received 
no  later  than  three  (3)  days  before  the 
date  the  exceptions  are  due.  Copies  of 
such  exceptions  and  any  supporting 
briefs  shall  be  served  on  all  other  par¬ 
ties.  and  a  statement  of  such  service 
shall  be  furnished  to  the  Assistant  Sec¬ 
retary. 

§  204.89  Contents  of  exceptions  to  Ad¬ 
ministrative  Law  Judge’s  recom¬ 
mended  decision  and  order. 

(a)  Exceptions  to  an  Administrative 
Law  Judge’s  recommended  decision  and 
order  shall : 

(1)  Set  forth  specifically  the  questions 
upon  which  exceptions  are  taken; 

(2)  Identify  that  part  of  the  Adminis¬ 
trative  Law  Judge’s  recommended  deci¬ 
sion  and  order  to  which  objection  is 
made; 

(3)  Designate  by  precise  citation  of 
page  the  portions  of  the  record  relied  on, 
state  Uie  grounds  for  the  exceptions,  and 
Include  the  citation  of  authorities  unless 
set  forth  in  a  supporting  brief. 

(b)  Any  exception  to  a  ruling,  finding, 
conclusion,  or  recommendation  which 
is  not  specifically  urged  shall  be  deemed 
to  have  been  waived.  Any  exception 
which  fails  to  comply  with  the  foregoing 
requin'ments  may  be  disregarded. 

§  204.90  Briefs  in  support  of  excep¬ 
tions. 

(a)  Any  brief  in  support  of  exceptions 
shall  contain  only  matters  included 
within  the  scope  of  the  exceptions  and 
shall  contain,  in  the  order  indicated,  the 
following: 

(1)  A  concise  statement  of  the  case 
containing  ail  that  is  material  to  the 
consideration  of  the  questions  presented; 

(2)  A  specification  of  the  questions  in¬ 
volved  and  to  be  argued; 

(3)  The  argument,  presenting  clearly 
the  points  of  fact  and  law  relied  on  in 
support  of  the  position  taken  on  each 
question,  with  specific  page  reference  to 
the  transcript  and  the  legal  or  other 
material  relied  on. 

(b)  Answering  briefs  to  the  exceptions 
and  cross-exceptions  and  supporting 
briefs  may  be  filed  at  the  discretion  of 
the  Assistant  Secretary. 
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§  204.91  Action  by  the  AMutant  Secrc- 
tmry. 

After  considering  the  Administrative 
Law  Judge’s  recommended  decision  and 
order,  the  record,  and  any  excepticms 
filed,  the  Assistant  Secretary  shall  issue 
his  decision  affirming  or  reversing  the 
Administrative  Law  Judge,  in  whole  or  in 
part,  or  making  such  ottier  disposition 
of  the  matter  as  he  deems  appropriate. 

(a)  Upon  finding  a  violation  of  the  or¬ 
der  the  Assistant  Secretary  may  order  the 
respondent  to  cease  and  desist  from  con¬ 
duct  violative  of  the  order  and  may  re¬ 
quire  the  respondent  to  take  such  af¬ 
firmative  corrective  action  as  he  deems 
appropriate  to  effectuate  the  policies  of 
the  order. 

(b)  Upon  finding  no  violation  of  the 
order,  the  Assistant  Secretary  shall  dis¬ 
miss  the  complaint. 

(c)  The  Assistant  Secretary  may  refer 
cases  or  any  issue  (s)  therein  involving 
major  policy  questions  to  the  Council  for 
decision  or  general  ruling  in  accordance 
with  its  regulations. 

§  204.92  Compliance  with  decisions  and 
orders  of  the  Assistant  Secretary. 

When  remedial  action  is  ordered,  the 
respondent  shall  report  to  the  Assistant 
Secretary,  within  a  specified  period  that 
the  reqiiired  remedial  action  has  been 
effected.  When  the  Assistant  Secretary 
finds  that  the  required  remedial  action 
has  not  been  effected,  he  may  order  can¬ 
cellation  of  dues  deducticm,  withdrawal 
of  recognition,  or  referral  to  the  Council 
as  appropriate. 

§  204.93  Stay  of  remedial  action. 

In  cases  involving  violations  of  this 
part,  the  Assistant  Secretary  may  direct, 
subject  to  such  conditions  as  he  deems 
appropriate,  that  the  rraiedial  action  or¬ 
dered  be  stayed  pending  any  further  ap¬ 
peal  that  may  be  available  under  §  204.91 
(c)  or  the  regulations  of  the  Council, 
except  that  an  order  directing  an  elec¬ 
tion  of  officers  shall  not  be  stayed  pending 
appeal. 

PART  205— GRIEVABILITY  AND 
ARBITRABILITY  PROCEEDINGS 

Sec. 

205.1  Who  may  file  an  application. 

205.2  Action  to  be  taken  before  filing  an 

iq>pllcaitlon. 

205.3  Contents  of  application  and  attach¬ 

ments. 

205.4  PUlng  and  sendee  of  copies. 

205.5  Investigation  of  the  application;  stlp- 

mation  of  facts. 

205.6  Action  by  the  Assistant  Regional  Di¬ 

rector;  review  of  action. 

205.7  Notice  of  hearing. 

205.8  Contents  of  notice  of  hearing; 

attachments. 

2059  Hearing  procedures  under  this  Part. 

205.10  Post-hearing  procedures. 

205.11  Action  by  the  Assistant  Secretary. 

205.12  Compliance  with  a  finding  of  an  As¬ 

sistant  Regional  Director  or  with  a 
decision  of  the  Assistant  Secretary. 

205.13  Subsequent  unfair  labor  practice 

complaint. 

Axtthoritt:  Sec.  6  E.O.  11491,  34  FR  17605, 
as  axnended  by  E.O.  11616,  36  FR  17319;  E.O. 
11636,  36  FR  24901;  and  E.O.  11838,  40  FR 
5743. 


§  205.1  Who  nay  file  an  application. 

(a)  An  aiH>Ucation  for  a  decision  by 
the  Assistant  Secretary  concerning  a 
question  as  to  whether  or  not  a  grievance 
is  on  a  matter  for  which  a  statutory  ap¬ 
peal  procedure  exists  may  be  filed  by  any 
party  to  an  existing  agreement  or  any 
employee  or  group  of  employees  within 
the  unit  covered  by  that  agreement. 

(b)  An  amplication  for  a  decision  by 
the  Assistant  Secretary  concerning  other 
questions  as  to  whether  or  not  a  griev¬ 
ance  is  on  a  matter  subject  to  the  griev¬ 
ance  procedure  in  an  existing  agreement 
may  be  filed  by  any  party  to  that  agree¬ 
ment  or  any  employee  or  group  of  em¬ 
ployees  within  the  unit  covered  by  that 
agreement  who  has  or  have  filed  the 
grievance  involved. 

(c)  Where  a  grievance  does  not  con¬ 
cern  questions  as  to  the  applicability  of 
a  statutory  appeal  procedure,  an  applica¬ 
tion  for  a  decision  as  to  whether  the 
matter  is  subject  to  arbitration  under  an 
existing  agreement  may  be  filed  only  by 
the  activity  or  agency  or  by  the  exclu¬ 
sive  representative,  which  is  party  to  the 
agreement. 

§  205.2  Action  to  be  taken  before  filing 
an  apfdication. 

(a)  Where  there  is  a  dispute  as  to 
whether  or  not  a  grievance  is  on  a  mat¬ 
ter  for  which  a  statutory  appeal  proce¬ 
dure  exists,  an  application  for  a  decision 
in  this  regard  by  the  Assistant  Secretary 
may  be  filed  by  any  party  to  the  agree¬ 
ment  or  any  employee  or  group  of  em¬ 
ployees  within  the  imlt  covered  by  the 
agreement  within  sixty  (60)  days  of  a 
final  rejection  of  the  grievance  on  the 
grounds  tJiat  a  statutory  appeal  proce¬ 
dure  exists;  Provided,  however.  That 
such  prescribed  sixty  (60)  day  period  for 
filing  an  explication  shall  not  begin  to 
nm  unless  such  rejection  is  expressly  des¬ 
ignated  in  writing  as  a  final  rejection. 

(b)  Where  a  grievance  does  not  con¬ 
cern  questions  as  to  the  aoplicabillty  of  a 
statutory  appeal  procedure,  an  applica¬ 
tion  for  a  decision  by  the  Assistant  Sec¬ 
retary  as  to  whether  or  not  a  grievance 
is  on  a  matter  subject  to  the  grievance 
procedure  in  an  existing  agreement,  or  is 
subject  to  arbitration  under  that  agree¬ 
ment,  must  be  filed  within  sixty  (60 )  days 
after  service  on  the  applicant  of  a  writ¬ 
ten  rejection  of  its  ^evance  on  the 
groimds  that  the  matter  is  not  subject  to 
the  grievance  procedure  in  the  existing 
agreement,  or  is  not  subject  to  arbitra¬ 
tion  imder  that  agreement:  Provided, 
however.  That  such  prescribed  sixty  (60) 
day  period  for  filing  an  application  shall 
not  begin  to  nm  tmless  such  rejection  is 
expressly  designated  in  writing  as  a  final 
rejection. 

§  205.3  Contents  of  application  and  at¬ 
tachments. 

(a)  An  application  shall  be  submitted 
on  a  fbrm  prescribed  by  the  Assistant 
Elecretary  and  shall  contain  the  follow¬ 
ing: 

(1)  The  name  of  the  agency  or  the  ac¬ 
tivity  involved,  its  address,  telephone 
number,  the  person  to  contact  and  the 
person’s  title,  if  known; 


(2)  The  name,  address  and  telephone 
number  of  the  labor  organization  which 
is  a  party  to  the  agreement; 

(3)  Hie  effective  date  and  the  termi¬ 
nal  date  of  the  existing  agreement; 

(4)  A  clear  and  concise  statement  of 
the  imresolved  question(s)  as  to  whether 
or  not  a  grievance  is  on  a  matter  for 
which  a  statutory  appeal  procedure 
exists  or  whether  or  not  a  grievance  is 
on  a  matter  subject  to  the  grievance  pro¬ 
cedure  in  an  existing  agreement,  or  is 
subject  to  arbitration  under  that  agree¬ 
ment,  including  the  applicable  section (s) 
of  the  agreement,  the  alleged  statutory 
appeal  procedure  involved,  including  all 
relevant  sections  of  such  appeal  proce¬ 
dure,  the  date  the  grievance  was  filed 
and  the  date  of  service  of  the  final  writ¬ 
ten  rejection  of  the  grievance; 

(5)  A  statement  of  any  other  proce¬ 
dures  invoked  involving  the  subject  mat¬ 
ter  of  the  grievance  and  the  results,  if 
any,  including  whether  the  subject  mat¬ 
ter  raised  in  the  grievance  has  been  re¬ 
ferred  to  the  Council,  Panel,  Federal 
Mediation  and  Conciliation  Service,  or 
other  appropriate  authorities,  for  consid¬ 
eration  or  action;  and 

(6)  A  declaration  by  the  person  sign¬ 
ing  the  application,  under  the  penalties 
of  the  Criminal  Code  (18  U.S.C.  1001), 
that  its  contents  are  true  and  correct  to 
the  best  of  his  knowledge  and  belief,  and 
the  signature  of  the  applicant  or  the  ap¬ 
plicant’s  representative,  including  his 
title,  address  and  telephone  number. 

(b)  'The  application  shall  be  accom¬ 
panied  by  a  copy  of  each  of  the  follow¬ 
ing: 

(1)  A  statement  of  any  other  relevant 
facts; 

(2)  The  written  grievance; 

(3)  The  agreement; 

(4)  All  correspondence  relating  to  the 
unresolved  question (s) ;  and 

(5)  The  written  final  rejection  of  the 
grievance. 

§  205.4  Filing  and  service  of  copies. 

(a)  An  original  and  four  (4)  copies  of 
an  application,  together  with  two  (2) 
copies  of  the  attachments  referred  to  in 
§  205.3  (b).  shall  be  filed  with  the  Area 
Director  for  the  area  in  which  the  activ¬ 
ity  is  located,  or  if  the  activity  is  located 
in  two  or  more  areas  the  application 
shall  be  filed  with  the  Area  Director  for 
the  area  in  which  the  headquarters  of 
the  activity  is  located. 

(b)  Copies  of  the  application  and  the 
attachments  referred  to  in  §  205.3(b) 
shall  be  served  on  the  other  party  or 
parties  to  the  agreement,  and  a  written 
statement  of  such  service  shall  be  filed 
with  the  Area  Director. 

§  205.5  Investigation  of  the  application ; 
stipulation  of  facts. 

(a)  If  the  application  has  been  filed 
by  a  party  to  the  agreement,  the  other 
party  or  parties  thereto  shall  file  a  re¬ 
sponse  with  the  Area  Director  within 
fifteen  (15)  days  following  the  service  of 
a  copy  of  the  application,  unless  an  ex¬ 
tension  of  time  has  been  granted  by  the 
Area  Director. 
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(b)  If  the  application  is  filed  by  an 
employee  or  a  group  of  employees  in  the 
exclusive  unit,  each  of  the  parties  to  the 
agreement  shall  file  a  response  with  the 
Area  Director  within  fifteen  (15)  days 
following  the  service  of  a  copy  of  the 
application,  unless  an  extension  of  time 
has  been  granted  by  the  Area  Director. 

(c)  The  response  shall  cover  any  mat¬ 
ter  which  is  relevant  to  the  application 
and  shall  include  a  statement  of  position 
and  any  supporting  evidence  on  the  is¬ 
sue  (s)  raised  by  the  application  and  the 
attachments  thereto.  A  copy  of  such  re¬ 
sponse  shall  be  served  on  all  other  par¬ 
ties.  and  a  written  statement  of  such 
service  shall  be  filed  with  the  Area 
Director. 

(d)  Upon  the  filing  of  an  application, 
the  Area  Director  shall  cause  such  addi¬ 
tional  investigation  to  be  made  as  he 
deems  necessary. 

(e)  The  parties  may  submit  to  the 
Area  Director  a  stipulation  of  facts  to¬ 
gether  with  their  request  for  a  decision 
by  the  Assistant  Sroretary  without  a 
hearing.  Such  stipulation  and  request 
shall  be  forwarded  to  the  Assistant  Re¬ 
gional  Director  by  the  Area  Director. 

§  205.6  Action  by  the  Assistant  Regional 
Director;  review  of  action. 

(a)  The  Assistant  Regional  Director 
shall  take  action  which  may  consist  of 
the  following,  as  appropriate: 

(1)  Approve,  or  cause  the  Area  Direc¬ 
tor  to  approve,  a  withdrawal  request; 

(2)  I^mlss  the  application; 

(3)  Transfer  to  the  Assistant  Secre¬ 
tary,  after  due  consideration  regarding 
its  sufficiency,  a  stipulation  of  facts  sub¬ 
mitted  pursuant  to  §  205.5(e) ; 

(4)  Issue  a  report  and  findings;  or 

(5)  Issue  a  notice  of  hearing. 

(b)  Any  party  aggrieved  by  the  action 
of  the  Assistant  Regional  Director  under 
paragraph  (a)  (2)  or  (4)  of  this  section 
may  obtain  a  review  of  such  action  by  the 
Assistant  Secretary  pursuant  to  the  pro¬ 
cedures  set  forth  in  S  202.6(d)  of  this 
chapter. 

§  205.7  Notice  of  hearing. 

The  Assistant  Regional  Director  may 
cause  a  notice  of  hearing  to  be  issued 
providing  for  a  hearing  before  an  Admin¬ 
istrative  Law  Judge  if  he  finds  that  rele¬ 
vant  questions  of  fact  exist  concerning 
whether  or  not  the  grievance  is  on  a  mat¬ 
ter  subject  to  the  grievance  procedure  in 
an  existing  agreement,  or  is  subject  to 
arbitration  imder  that  agreement:  Pro¬ 
vided,  however.  That  a  determination  by 
the  Assistant  Regional  Director  to  issue 
a  notice  of  hearing  shall  not  be  subject 
to  review  by  the  Assistant  Secretary. 

§  205.8  Contents  of  notice  of  hearing; 
attachments. 

(a)  The  notice  of  hearing  shtdl 
include: 

(DA  statement  of  the  time  and  place 
of  the  hearing,  which  shall  be  not  less 
than  ten  (10)  days  after  service  of  the 
notice  of  hearing,  except  in  extraordi¬ 
nary  circiunstances; 


(2)  A  statement  of  the  nature  of  the 
hearing; 

(3)  A  statement  of  the  authority  and 
Jurisdiction  under  which  the  hearing  is 
to  be  held;  and 

(4)  A  reference  to  the  particular  sec¬ 
tions  of  the  order  and  regulations  in¬ 
volved. 

(b)  Attached  to  the  notice  of  hearing 
shall  be  a  copy  of  the  application  and  re¬ 
sponse  (s)  thereto. 

(c)  The  attachments  to  the  applica¬ 
tion  referred  to  in  §  205.3(b)  shall  be 
furnished  to  the  Administrative  Law 
Judge,  but  will  not  be  deemed  as  evi¬ 
dence,  and  any  party  wishing  to  rely 
upon  anything  contained  therein  must 
make  an  appropriate  submission  at  the 
hearing. 

§  205.9  Hearing  procedures  under  this 
part. 

Hearing  procedures  imder  this  part 
shall  be  in  accordance  with  S§  203.11 
through  203.21  of  this  chapter,  with  the 
exception  that  the  party  filing  the  ap¬ 
plication  .'hall  not  have  the  burden  of 
proving  the  allegations  as  required  im¬ 
der  S  203.15. 

§  205.10  Post-hearing  procedures. 

The  procedures  after  the  close  of  the 
hearing  shall  be  in  accordance  with 
§§  203.19  and  203.22  through  203.25  of 
this  chapter. 

§  205.11  Action  by  the  Assistant  Secre¬ 
tary. 

(a)  After  considering  the  Administra¬ 
tive  Law  Judge’s  recommended  decision 
and  order  and  the  record  and  any  ex¬ 
ceptions  filed  thereto,  the  Assistant  Sec¬ 
retary  shall  issue  his  decision  affirming 
or  reversing  the  Administrative  Law 
Judge,  in  whole  or  in  part,  or  make  any 
other  disposition  of  the  matter  he  deems 
appropriate. 

(b)  The  Assistant  Secretary  may  re¬ 
fer  cases  or  issues  therein,  Involving  ma¬ 
jor  policy  questions  to  the  Council  for 
decision  or  general  ruling  in  accordance 
with  its  regulations. 

§  205.12  Compliance  with  a  finding  of 
an  Assistant  Regional  Director  or  with 
a  decision  of  the  Assistant  Secretary. 

(a)  When  a  finding  is  made  that  a 
grievance  is  on  a  matter  subject  to  the 
grievance  procedure  in  an  existing  agree¬ 
ment,  or  is  subject  to  arbitration  under 
that  agreement,  by  an  Assistant  Re¬ 
gional  Director  on  which  a  review  by 
the  Assistant  Secretary  has  not  been  re¬ 
quested,  or  a  decision  to  that  effect  is 
made  by  the  Assistant  Secretary,  the 
parties  shall  report  to  the  Assistant  Re¬ 
gional  Director,  or  the  Assistant  Secre¬ 
tary,  as  appropriate,  within  a  specified 
oerlod  the  acticm  taken  to  implement  the 
findings  of  the  Assistant  Regional  Direc¬ 
tor  or  the  Assistant  Secretary. 

(b)  When  the  Assistant  Secretary 
finds  that  the  action  required  pursuant 
to  a  finding  of  an  Assistant  Regional 
Director,  or  to  a  decision  of  the  Assist¬ 
ant  Secretary  has  not  been  effected,  the 
Assistant  Secretary  may  take  such  ac¬ 
tion  as  he  deems  appropriate. 


§  205.13  Subsequent  unfair  labor  prac¬ 
tice  complaint. 

(a)  An  applicant  who  has  received  a 
final  decision  on  his  application  in  the 
form  of  either  of  the  following:  (1)  An 
Assistant  Regional  Director’s  report  and 
finding  that  the  matter  covered  by  the 
application  is  not  subject  to  the  griev¬ 
ance  procedure  in  an  existing  agree¬ 
ment,  and  no  request  for  review  has 
been  filed;  or  (2)  a  decision  by  the  As¬ 
sistant  Secretary  to  that  effect,  may  file 
a  complaint  alleging  an  unfair  labor 
practice  under  section  19  of  the  order 
which  is  based  on  the  same  factual  situ¬ 
ation  which  gave  rise  to  the  grievance 
covered  by  the  application. 

(b)  The  procedures  of  Part  203  of  this 
chapter  shall  apply  to  a  complaint  filed 
following  the  issuance  of  either  of  the 
final  decisions  referred  to  in  paragraph 
(a)  of  this  section  with  the  following  ex¬ 
ceptions: 

(1)  'The  charge  required  to  be  filed 
pursuant  to  §  203.2(a)  must  be  filed 
within  thirty  (30)  days  of  either  of  the 
final  decisions  referr^  to  in  paragraph 
(a)  of  this  section; 

(2)  The  charge  must  be  based  on  the 

same  factual  situation  which  gave  rise 
to  the  grievance  covered  by  the  applica¬ 
tion;  and  ' 

(3)  To  be  considered  timely  under 
§  203.2(b)  a  complaint  must  be  filed 
within  ninety  (90)  days  of  the  date  the 
charge  was  filed,  or  within  sixty  (60) 
days  of  the  service  of  the  respondent’s 
written  final  decision  on  the  charging 
party,  whichever  is  the  shorter  period  of 
time. 

PART  206— MISCELLANEOUS 

Sec. 

206.1  Computation  of  time  for  filing 

papers. 

206.2  Additional  time  after  service  by 

mall. 

206.3  Documents  In  a  proceeding. 

206.4  Service  of  pleading  and  other  papers 

under  this  chapter. 

206.5  Transfer  of  case  to  the  Assistant  Sec¬ 

retary. 

206.6  Transfer  and  consolidation  of  cases. 

206.7  Requests  for  appearance  of  witnesses 

and  production  of  documents  at 
hearing. 

206.8  Labor-Management  Services  Ad¬ 

ministration  employees  prohibited 
from  producing  files,  records, 
memoranda,  etc.;  prohibited  from 
testlfvlng  In  regard  f'ereto. 

206.9  Rules  to  be  construed  liberally. 

206.10  Petitions  for  amendment  of  regula¬ 
tions. 

Apthobitt:  Secs.  6,  18,  E.O.  11401,  34  FR 
17605,  as  amended  by  E.O.  11616,  36  FR 
17310;  E.O.  11636,  36  FR  24901;  and  E.O. 
11838,  40  FR  5743. 

§  206.1  Computation  of  time  for  filing 
papers. 

In  computing  any  period  of  time  pre¬ 
scribed  by  or  allowed  by  these  regula¬ 
tions,  except  in  agreement  bar  situations 
described  in  §  202.3(c)  and  in  processing 
a  complaint  alleging  a  violation  of  sec¬ 
tion  19(b)  (4)  of  the  order  under  §§  203.5 
and  203.7(b),  all  of  this  chapter,  the  day 
of  the  act,  event,  or  default  after  which 
the  designated  period  of  time  begins  to 
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run,  shall  not  be  included.  The  last  day 
of  the  period  so  computed  is  to  be  in¬ 
cluded  iini«»s.«;  it  is  a  Saturday,  Simday  or 
Federal  legal  holiday  in  adiich  event  the 
period  shall  run  until  the  end  of  the  next 
day  which  is  neither  a  Saturday,  Sun¬ 
day,  or  a  Federal  legal  holiday.  When 
the  period  of  time  prescribed  or  allowed 
is  less  than  seven  (7)  days,  intermediate 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  excluded  from  the  com¬ 
putations.  When  these  regulations  re¬ 
quire  the  filing  of  any  paper,  such  docu¬ 
ment  must  be  received  by  the  Assistant 
Secretary  or  the  officer  or  agent  desig¬ 
nated  to  receive  such  matter  before  the 
close  of  business  of  the  last  day  of  the 
time  limit,  if  any,  for  such  filing  or  ex¬ 
tension  of  time  that  may  have  been 
granted.  In  agreement  bar  situations,  if 
the  sixtieth  (60th)  day  prior  to  the  ter¬ 
minal  date  of  an  agreement  falls  on  Sat¬ 
urday.  Sunday  or  a  Federal  legal  holiday, 
a  petition,  to  be  timely,  must  be  received 
by  the  close  of  business  of  the  last  official 
workday  preceding  the  sixtieth  (60th) 
day. 

§  206.2  Additional  time  after  service  by 
mail. 

Whenever  a  party  has  the  right  or  is 
required  to  do  some  fict  pursuant  to  these 
relations  within  a  prescribed  period 
after  service  of  a  notice  or  other  paper 
upon  him  and  the  notice  or  paper  is 
served  on  him  by  mail,  five  (5)  days  shall 
be  added  to  the  prescribed  period:  Pro¬ 
vided,  however.  That  five  (5)  days  shall 
not  be  added  if  any  extension  of  time 
may  have  been  granted. 

§  206.3  Documents  in  a  proceeding. 

(a)  Title.  Documents  in  any  proceed¬ 
ing  under  Parts  202,  203,  204  and  205 
of  this  chapter,  including  correspond¬ 
ence,  shall  show  the  title  of  the  proceed¬ 
ing  and  the  case  number,  if  any. 

(b)  Number  of  copies;  form.  Except  as 
otherwise  provided  in  the  regulations  in 
this  chapter,  any  document  or  -paper 
shall  be  filed  with  two  (2)  copies  in  ad¬ 
dition  to  the  original.  All  matters  filed 
shall  be  printed,  typed,  or  otherwise 
legibly  duplicated:  carbon  copies  of  type¬ 
written  matter  will  be  accepted  if  they 
are  clearly  legible. 

(c)  Signature.  The  original  of  each 
document  required  to  be  filed  under  these 
regulations  shall  be  signed  by  the  party 
or  by  an  attorney  or  representative  of 
record  for  the  party,  or  by  an  officer  of 
the  party,  and  shall  contain  the  address 
and  telephone  number  of  the  person 
signing  it. 

§  206.4  Service  of  pleading  and  other 
papers  under  this  chapter. 

(a)  Method  of  service.  Notices  of  hear¬ 
ing,  decisions,  orders  and  other  papers 
may  be  served  personally  or  by  registered 
or  certified  mail  or  by  telegraph.  When 
service  is  by  mail,  the  date  of  service 
shall  be  the  day  when  the  matter  served 
is  deposited  in  the  United  States  mall. 

(b)  Upon  whom  served.  All  papers,  ex¬ 
cept  as  herein  otherwise  provided,  shall 
be  served  upon  all  counsel  of  record  and 
upcm  parties  not  represented  by  counsel 
or  by  their  agents  designated  by  them  or 


by  law  and  upon  the  Assistant  Secretary, 
or  his  designated  officer,  or  agent  or  Ad¬ 
ministrative  Law  Judge,  were  appropri¬ 
ate.  Service  upon  such  counsel  or  repre¬ 
sentative  shall  constitute  service  upon 
the  party,  but  a  copy  also  shall  be  trans¬ 
mitted  to  the  party. 

(c)  Statement  of  service.  The  party  or 
person  serving  the  papers  or  process  shall 
submit  to  the  Assistant  Secretary  or  other 
designs^  representative,  or  to  the  in¬ 
dividual  conducting  the  proceeding,  a 
written  statnnmt  of  such  service;  failure 
to  file  a  statonent  of  service  shall  not 
affect  the  validity  of  the  service.  Proof 
of  service  shall  be  required  only  if  sub¬ 
sequent  to  the  receipt  of  a  statement  of 
service  a  question  is  raised  with  respect 
to  proper  service. 

§  206.5  Transfer  of  case  to  the  Assistant 
Secretary. 

(a)  In  any  case  under  Parts  202,  203, 
and  205  of  this  chapter,  after  the  filing  of 
a  petition,  complaint,  or  aiH>Ucation  in 
which  the  Assistant  Regional  Director 
determines  that  no  material  issue  of  fact 
exists,  he  may  transfer  the  case  to  the 
Assistant  Secretary.  The  Assistant  Secre¬ 
tary  shall  decide  the  case  on  the  basis  of 
the  papers  alone  after  having  allowed  ten 
(10)  days  for  the  filing  of  briefs  and/or 
requests  for  review  of  the  Assistant  Re¬ 
gional  Director’s  action.  The  Assistant 
Secretary  may  remand  the  case  to  the 
Assistant  Regional  Director  if  he  deter¬ 
mines  that  material  fact  questions  exist. 
Orders  of  transfer  and  remand  shall  be 
served  on  all  parties. 

(b)  In  any  case  imder  Parts  202,  203, 
and  205  of  this  chapter  in  which  it  ap¬ 
pears  to  the  Assistant  Regional  Director 
that  the  proceedings  raise  questions 
which  should  be  decided  by  the  Assistant 
Secretary,  he  may,  at  any  time,  issue  an 
order  transferring  the  case  to  the  As¬ 
sistant  Secretary  for  decision  or  other 
appropriate  action.  Such  an  order  shall 
be  served  on  the  parties. 

(c)  In  any  case  in  which  a  request  for 
review  is  permitted  xmder  this  chapter 
of  an  Assistant  Regional  Director’s  ac¬ 
tion,  the  Assistant  Secretary  may  issue  a 
decision  or  ruling  affirming  or  reversing 
the  Assistant  Regional  Director  in  whole 
or  in  part  or  making  any  other  disposi¬ 
tion  of  the  matter  as  he  deems  appro¬ 
priate. 

§  206.6  Transfer  and  consolidation  of 
cases. 

In  any  matter  arising  pursuant  to  the 
regulations  in  this  chapter,  whenever  it 
appears  necessary  in  order  to  effectuate 
the  purposes  of  the  order  or  to  avoid  un¬ 
necessary  costs  or  delay,  the  Assistant 
Regional  Director  may  consolidate  cases 
within  his  own  region  or  may  transfer 
such  cases  to  any  other  region,  for  the 
purpose  of  investigation  or  consolida¬ 
tion  with  any  proceedings  which  may 
have  been  instituted  in.  or  transferred  to, 
such  region. 

§  206.7  Requests  for  appearance  of  wit¬ 
nesses  and  production  of  documents 
at  hearing. 

(a)  Assistant  Regional  Directors. 
Hearing  Officers,  or  Administrative  Law 


Judges,  as  appropriate,  upon  their  own 
motion  or  upon  the  motion  of  any  party 
to  a  proceeding,  may  issue  a  “Request 
for  Appearance  of  Witnesses’’  or  a  “Re¬ 
quest  for  Production  of  Documents’’  at 
a  hearing  held  pursuant  to  Parts  202, 
203,  204,  and  205  of  this  chapter.  How¬ 
ever,  where  the  parties  are  in  agreement 
that  the  appearance  of  witnesses  or  the 
production  of  documents  is  necessary, 
and  the  activity  or  agency  will  permit  the 
employee  witnesses  to  participate  on  offi¬ 
cial  time  or  a  party  will  produce  the 
documents,  no  such  Request  need  be 
sought. 

(b)  A  party’s  motion  shall  be  in  writing 
and  filed  with  the  Assistant  Regional  Di¬ 
rector  not  less  than  fifteen  (15)  days 
prior  to  the  opening  of  a  hearing  or  with 
the  Hearing  Officer  or  Administrative 
Law  Judge  during  the  hearing.  All  such 
motions  shall  name  and  identify  the  wit¬ 
nesses  or  documents  sought,  and  state 
the  reasons  therefor.  Simultaneously 
with  the  filing  of  the  motion  with  the 
Assistant  Regional  Director,  copies  shall 
be  served  on  the  other  parties  and  a 
written  statement  of  such  service  shall 
be  filed  with  the  Assistant  Regional 
Director. 

.  (c)  Within  five  (5)  days  after  service 
of  a  copy  of  the  motion  on  the  Assistant 
Regional  Director,  a  party  may  file  objec¬ 
tions  to  the  moti(m  with  the  Assistant 
Regional  Director  and  state  the  reasons 
therefor.  Simultaneously  with  the  filing 
of  the  objections  with  the  Assistant  Re¬ 
gional  Director,  copies  shall  be  served  on 
the  other  parties  and  a  written  state¬ 
ment  of  such  service  shall  be  filed  with 
the  Assistant  Regional  Director.  The 
Assistant  Regional  Director  shall  rule 
upon  the  motion,  or  refer  it  to  the  Hear¬ 
ing  Officer  or  Administrative  Law  Judge 
for  an  appropriate  ruling,  not  later  than 
five  (5)  days  prior  to  the  hearing.  How¬ 
ever,  for  good  cause  shown  by  a  party,  or 
on  his  own  motion,  the  Assistant  Re¬ 
gional  Director  may  vary  the  time  limits 
prescribed  in  this  paragraph  and  para¬ 
graph  (b)  of  this  section. 

(d)  Objections  to  a  motion  referred  to 
or  filed  with  a  Hearing  Officer  or  Admin¬ 
istrative  Law  Judge  may  be  stated  orally 
on  the  record. 

(e)  A  motion  shall  be  granted  by  the 
Assistant  Regional  Director,  Hearing 
Officer  or  Administrative  Law  Judge, 
after  careful  consideration  of  any  ob¬ 
jections  and  upon  determination  that 
the  testimony  or  documents  appear  (s)  to 
be  necessary  to  the  matters  under  inves¬ 
tigation  and  that  the  motion  describes 
with  sufficient  particularity  the  docu¬ 
ments  sought.  Service  of  an  approved 
“Request  for  Appearance  of  Witnesses’’ 
or  “Request  for  Production  of  Docu¬ 
ments’’  is  the  responsibility  of  the  re¬ 
questing  party.  If  any  party,  officer,  or 
official  of  any  party  falls  to  comply  with 
the  Request (s),  or  obstructs  service  of 
the  Request,  the  Assistant  Regional  Di¬ 
rector,  Hearing  Officer,  Administrative 
Law  Judge,  or  the  Assistant  Secretary 
may  disregard  all  related  evidence  of¬ 
fered  by  the  party  failing  to  comply, 
or  take  such  other  action  as  may  be 
appropriate. 
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(f)  A  denial  of  a  motion  shall  be  ex¬ 
plained  fully  and  it  shall  become  a  part 
of  the  hearing  record. 

(g)  Employees  who  have  been  deter¬ 
mined  to  be  necessary  as  witnesses  at  a 
hearing  shall  be  granted  ofRcial  time 
only  for  such  participation  as  occurs  dur¬ 
ing  their  regular  work  hours  and  when 
they  would  otherwise  be  in  a  work  or  paid 
leave  status.  Participation  as  witnesses 
includes  the  time  necessary  to  travel  to 
and  from  the  site  of  a  hearing,  and  the 
time  spent  giving  testimony  and  waiting 
to  give  testimony,  when  such  time  falls 
during  regular  work  hours.  In  addition, 
necessary  transportation  and  per  diem 
expenses  shall  be  paid  by  the  employing 
activity  or  agency. 

§  206.8  Lubor-Management  Services  Ad¬ 
ministration  employees  prohibited 
from  producing  files,  records,  memo¬ 
randa,  etc.;  prohibited  from  testify¬ 
ing  in  regard  thereto. 

No  Assistant  Regional  Director,  mem¬ 
ber  of  his  staff.  Area  Director,  Compli¬ 
ance  Officer,  or  other  employee  of  the 


Labor-Management  Services  Adminis¬ 
tration  shall  produce  or  present  any  files, 
documents,  reports,  memoranda,  or  rec¬ 
ords  of  the  Labor-Management  Services 
Administration  or  testify  in  behalf  of  any 
party  to  any  cause  pending  under  Exec¬ 
utive  Order  11491,  as  amended,  with  re¬ 
spect  to  any  information,  facts,  or  other 
matters  coming  to  his  knowledge  in  his 
official  capacity  or  with  respect  to  the 
contents  of  any  flies,  documents,  reports, 
memoranda,  or  records  of  the  Labor- 
Management  Services  Administration 
without  the  written  consent  of  the  As¬ 
sistant  Secretary:  Provided,  however. 
That  the  above  shall  not  be  applicable 
to  proceedings  brought  by  the  Director 
pursuant  to  Part  204  of  these  regulations. 

§  206.9  Rules  to  be  construed  liberally. 

(a)  The  regulations  in  this  chapter 
may  be  construed  liberally  to  effectuate 
the  purposes  and  provisions  of  the  order. 

(b)  When  an  act  is  required  or  allowed 
to  be  done  at  or  within  a  specified  time, 
the  Assistant  Secretary  may  at  any  time 
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order  the  period  altered  where  it  shall 
be  manifest  that  strict  adherence  will 
work  surprise  or  injustice  or  interfere 
with  the  proper  effectuation  of  the  order. 

§  206.10  Petitions  for  amendment  of 
regulations. 

Any  interested  person  may  petition  the 
Assistant  Secretary  in  writing  for 
amendments  to  any  portion  of  these  reg¬ 
ulations.  Such  petition  shall  identify  the 
portion  of  the  regulations  involved  and 
provide  the  specific  language  of  the  pro¬ 
posed  amendment  together  with  a  state¬ 
ment  of  grounds  in  support  of  such  peti¬ 
tion. 

Effective  date.  This  chapter  is  effective 
as  of  May  7, 1975. 

Signed  at  Washington,  D.C.  this  1st 
day  of  May,  1975. 

Paul  J.  Passer,  Jr., 
Assistant  Secretary  of  Labor  for 
Labor-Management  Relations. 
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